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REAUTHORIZATION  OF  THE  ADMINISTRATIVE 
CONFERENCE  OF  THE  UNITED  STATES 


THURSDAY,  APRIL  21,  1994 

House  of  Representatives, 

SUBCOMAflTTEE  ON  ADMINISTRATIVE  LaW 

AND  Governmental  Relations, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:08  a.m.,  in  room 
2237,  Ravbum  House  Office  Building,  Hon.  John  Bryant  (chairman 
of  the  suDcommittee)  presiding. 

Present:  Representatives  John  Bryant  and  George  W.  Gekas. 

Also  present:  Paul  Drolet,  counsel;  Nichole  Jenkins,  assistant 
counsel;  and  Cynthia  Blackston,  chief  clerk. 

OPENING  STATEMENT  OF  CHAIRMAN  BRYANT 

Mr.  Bryant.  The  subcommittee  will  come  to  order.  The  Sub- 
committee on  Administrative  Law  and  Governmental  Relations  is 
holding  a  hearing  this  morning  on  the  reauthorization  of  the  Ad- 
ministrative Conference  of  the  United  States  (ACUS). 

ACUS,  as  it  is  known,  was  established  under  the  Administrative 
Conference  Act  which  was  enacted  in  1964  and  was  created  to, 
among  other  things,  develop  recommendations  for  improving  the 
procedures  by  which  Federal  agencies  administer  regulatory,  bene- 
fit, and  other  government  programs. 

Congress  has  repeatedly  reauthorized  funding  for  ACUS,  most 
recently  in  1990.  The  current  authorization  is  $2.7  million. 

The  1993  appropriation  was  $2.3  million;  its  appropriation  for 
fiscal  year  1994  is  $1.8  million,  and  President  Clinton  has  re- 
quested $2.6  million  for  ACUS  in  fiscal  year  1995. 

Because  of  the  continued  Federal  paperwork  burdens  and  the  in- 
creased costs  of  Federal  agency  regulating,  supporters  of  ACUS  be- 
lieve that  it  is  imperative  to  have  an  organization  whose  sole  mis- 
sion is  to  find  ways  to  improve  the  quality  of  government  proce- 
dures. A  letter  dated  March  7,  1994,  from  Vice  President  Gore  to 
Congressman  Hoyer,  chairman  of  the  Subcommittee  on  Treasury, 
Postal  Service  and  General  Government,  confirms  the  administra- 
tion's support  of  ACUS  and  urges  continued  funding  so  that  it  may 
continue  to  improve  the  efficiency  of  the  Government  and  assist  in 
carrying  out  the  recommendations  of  the  National  Performance  Re- 
view. 

We  appreciate  the  presence  today  of  all  our  witnesses  and  look 
forward  to  hearing  their  testimony  and  conversing  with  them  about 
the  reauthorization. 

(1) 


With  that,  I  recognize  my  colleague,  Mr.  Gekas,  for  an  opening 
statement. 

Mr.  Gekas.  I  thank  the  Chair.  I  am  not  eager  to  render  an  open- 
ing statement.  I  will  listen  to  the  panels  and  the  witnesses  as  they 
appear.  Thank  you. 

Mr.  Bryant.  Thank  you. 

There  are  no  other  members  present.  In  that  case,  we  would  in- 
vite to  the  witness  table  our  first  witness,  who  is  the  Acting  Chair- 
man of  the  Administrative  Conference  of  the  United  States,  Sally 
Katzen.  Welcome.  I  have  enjoyed  my  previous  meetings  with  you 
and  am  anxious  to  hear  your  testimony  this  morning. 

STATEMENT  OF  SALLY  KATZEN,  ACTING  CHAIRMAN, 
ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

Ms.  Katzen.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. I  am  both  pleased  and  honored  to  appear  this  morning  in  sup- 
port of  the  Administrative  Conference's  request  for  reauthorization 
of  appropriations  for  the  next  4  years. 

With  me  this  morning  are  three  members  of  the  staff  of  ACUS. 

As  this  committee  is  aware,  the  Conference  is  a  very  unique  in- 
stitution, with  101  members  from  both  the  Government  and  private 
sectors.  It  is  headed  by  a  Chairman  who  is  appointed  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate. 

It  also  has  a  10-member  Council  appointed  by  the  President.  Five 
of  those  members  are  from  the  Government,  senior  Government  of- 
ficials; the  other  five  come  from  the  private  sector. 

All  Conference  members  except  the  Chairman  participate  in  Con- 
ference activities  on  a  part-time  basis.  The  Conference's  day-to-day 
operations  are  in  the  hands  of  the  Chairman  and  a  small  career 
staff  of  24  employees. 

I  serve  as  Acting  Chairman  by  virtue  of  my  appointment  by 
President  Clinton  to  the  Council  and  his  designation  of  me  as  the 
Vice  Chairman.  That  appointment  was  made  because  of  my  full 
time  position  as  the  Administrator  of  the  Office  of  Information  and 
Regulatory  Affairs  at  0MB,  which  is  a  presidentially  appointed  and 
Senate  confirmed  position. 

Last  November  the  term  of  the  then  Chairman  expired  because 
he  had  been  serving  under  a  recess  appointment  from  President 
Bush.  I  became  the  Conference's  Acting  Chairman. 

I  am  very  pleased  that  the  President  has  recently  announced  his 
intention  to  nominate  Thomasina  Rogers  as  the  Conference's  full- 
time  Chairman.  I  understand  that  her  nomination  will  be  transmit- 
ted to  the  Senate  very  shortly. 

I  took  on  these  responsibilities  with  the  Conference  enthusiasti- 
cally because  the  Clinton  administration  is  committed  to  creating 
a  government  that  works  better  and  costs  less,  a  government  that 
is  effective,  efficient  and  responsive  to  the  needs  of  the  public  we 
serve.  We  believe  strongly  that  administrative  processes  need  not 
be  complex  or  convoluted,  that  redtape  is  not  inevitable,  and  that 
improving  the  way  the  Government  operates  is  and  should  be  a  bi- 
partisan undertaking. 

The  Administrative  Conference  assumes  that  Government  is  ca- 
pable of  being  both  fair  and  efficient,  and  that  Government  officials 
working  cooperatively  with  private  citizens — who  come  from  both 


parties  and  possess  a  range  of  philosophical  perspectives  and  prac- 
tical experiences — can  root  out  the  problems  and  come  to  agree- 
ment on  proposed  solutions  that  will  make  government  more  effec- 
tive. 

I  have  personally  been  familiar  with  ACUS'  work  for  more  than 
a  decade.  I  started  when  I  was  in  the  Carter  administration.  Then, 
when  I  was  in  private  practice  I  served  as  a  public  member.  And 
then  I  was  a  government  member  once  I  got  to  0MB.  I  think  the 
accomplishments  of  the  Conference  are  strong  and  consistent.  A  lot 
of  these  are  set  forth  in  detail  in  the  written  testimony  and  I  do 
not  need  to  belabor  that  point  now. 

The  public  members,  who  are  the  private  citizens  who  serve  with 
the  Government  members,  are  an  extraordinarily  distinguished 
group  of  law  professors,  public  interest  lawyers,  private  practition- 
ers, economists  and  public  administrators  who  volunteer  their  time 
and  talent  without  any  compensation  because  they  share  the  view 
that  this  unique  public/private  partnership  significantly  improves 
the  way  government  regulates  its  citizens  and  delivers  services  to 
them. 

Public  members  serve  for  2-year  terms.  This  participation  signifi- 
cantly leverages  the  modest  contribution  made  by  the  Government; 
in  effect,  hundreds  of  thousands  of  dollars  each  year  are  donated 
from  American's  leading  experts  in  administrative  law  and  govern- 
ment, making  the  Conference  one  of  the  best  bargains  in  the  Fed- 
eral Government. 

One  of  the  primary  purposes  of  the  Conference,  as  you  noted,  Mr. 
Chairman,  is  to  make  formal  recommendations  on  something  which 
normally  does  not  make  the  front  page  of  the  newspaper  but  is 
nonetheless  extraordinarily  important — that  is,  the  procedures  and 
the  processes  by  which  government  regulates  private  citizens  or 
dispenses  benefits  to  them. 

Imposing  regulation  or  providing  our  citizens  with  services  is 
probably  the  most  tangible  and  frequent  way  that  the  Government 
interacts  with  the  general  public.  Roughly  $500  billion  of  the  gross 
domestic  product  is  affected  by  regulation,  and  that  figure  is  likely 
to  increase,  so  that  this  is  one  of  the  most  important  aspects  of 
what  the  government  does. 

The  way  the  Conference  goes  about  doing  its  work  is  through  de- 
velopment of  research  studies  and  recommendations  by  outside 
consultants,  and  then  review  by  a  panel  of  private  citizens  and  gov- 
ernment of^cials  that  provides  a  reality  check.  Not  surprisingly, 
therefore,  most  of  the  Conference's  recommendations  have  been  im- 
plemented over  time.  Indeed,  some  of  the  agencies  have  begun  to 
implement  the  recommendations  even  before  we  have  taken  final 
action. 

We  also  have  devoted  a  substantial  amount  of  effort  in  connec- 
tion with  our  publications  and,  most  importantly  from  this  commit- 
tee's perspective,  in  furthering  our  work  in  support  of  the  ADR  and 
reg  neg  type  of  activities  that  this  committee  has  sponsored  for  so 
long. 

As  I  said,  the  details  supporting  the  statement  are  set  forth  in 
the  written  testimony,  and  I  ask  that  it  be  incorporated  in  the 
record  at  this  time.  I  would  be  happy  to  answer  any  questions  that 


you  may  have  on  how  we  provide  assistance  to  the  agencies,  to  the 
Congress,  to  the  judiciary,  and  to  the  pubhc  generally.  Thank  you. 
[The  prepared  statement  of  Ms.  Katzen  follows:] 
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Introduction 

1  am  pleased  to  appear  today  in  support  of  the  request  of  the  Administrative  Conference  of 
the  United  States  (ACUS)  for  a  reauthorization  of  its  appropnations.  The  Office  of 
Management  and  Budget  has  authorized  the  Conference  to  request  the  following  ceiling 
amounts  on  appropnations  for  the  next  4  years: 

FY  1995  $2.6  million 

FY  1996  $2,704  million 

FY  1997  $2,814  million 

FY  1998  $2,928  million 

The  Structure  of  the  Administrative  Conference 

The  structure  of  the  Administrative  Conference  is  unique  within  the  federal  government, 
and  this  unique  structure  underlies  the  "genius"   of  the  Administrative  Conference. 

Created  in  1964  by  the  Administrative  Conference  Act'  as  a  permanent,  independent 
advisory  agency,  the  Conference  has  a  statutory  maximum  of  101  members.  The  Conference 
is  headed  by  a  Chairman  who  is  appointed  by  the  President  with  the  advice  and  consent  of  the 
Senate.  The  Chairman  acts  as  the  chief  executive  officer  of  the  Conference,  presides  over  its 
meetings,  and  heads  the  Office  of  the  Chairman,  which  consists  of  a  small  career  staff  of  24 
full  time  equivalents  (FTEs). 

The  Conference  includes  a  Council  of  10  presidential  appointees  who  serve  much  like  a 
board  of  directors.  Typically,  five  Council  members  are  senior  government  officials,  and  the 
other  five  are  prominent  lawyers  or  experts  on  government  operations  from  the  private  sector. 
The  President  designates  one  of  the  Council  members  to  serve  as  Vice  Chairman.  As  you 
know,  I  am  ACUS'  Vice  Chairman,  and  serve  as  Acting  Chairman  until  the  President  has 
nominated,  and  the  Senate  has  confirmed,  a  full  time  Chairman.  A  short  time  ago,  the 
President  announced  his  intention  to  nominate  Thomasina  V.  Rogers  to  a  five  year  term  as  the 
Conference's  full  time  Chairman. 

By  statutory  design,  a  majority  of  the  Conference's  members  represent  the  government 
departments  and  agencies.  All  major  departments  and  agencies  are  represented  and  each 
department  or  agency  chooses  its  own  representative.  The  caliber  of  the  individuals  who 
represent  their  agencies  attests  to  the  importance  that  the  agencies,  as  well  as  the 
Administration,  assign  to  the  Conference's  functions.  Many  government  members  are  Clinton 
Administration  political  appointees  like  me,  while  others  are  senior  career  civil  servants.  We 
take  on  this  added  responsibility  because  of  the  importance  we  assign  to  the  Conference's 
mission. 

The  government  officials  join  forces  with  distinguished  private  citizens,  called  "public 
members"  --  law  professors,  public  interest  lawyers,  private  practitioners,  economists,  public 
administrators  -  who  volunteer  their  time  and  talent  because  they  share  the  view  that  this 
unique  public-private  partnership  significantly  improves  the  way  government  regulates  its 
citizens  or  delivers  services  to  them.  The  Administrative  Conference  Act  requires  that  the 
Conference  Chairman  select  members  from  the  private  sector  who  are  "members  of  the 
practicing  bar,  scholars  in  the  field  of  administrative  law  or  government,  or  others  specially 
informed  by  knowledge  and  experience  with  respect  to  federal  administrative  procedure."  The 
overall  membership  shifts  gradually  because  public  members  of  the  Conference  serve  2-year 
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staggered  terms  and  the  terms  of  half  the  members  expire  each  June.  The  Conference  has  a 
long-standing  tradition  of  private  sector  membership  that  crosses  party  and  philosophical  lines 
--  a  tradition  that  I  honored  recently  in  making  14  appointments. 

The  participation  of  these  volunteer  "citizen-members"  allows  the  government  to  leverage 
a  relatively  small  appropriation  to  attract  considerable  in-kind  contribution  for  us  programs. 
As  a  consequence,  the  Conference  receives  hundreds  of  thousands  of  dollars  each  year  in 
donated  services  from  America's  leading  expens  in  administrative  law  and  government, 
making  the  Conference  one  of  the  "best  bargains"  in  the  federal  government. - 

Various  government  entities  that  are  not  members  of  the  Conference,  as  well  as  pnvate 
sector  organizations  that  are  interested  in  the  proper  functioning  of  the  administrative  process, 
maintain  liaison  arrangements  with  the  Conference.  Among  them  is  the  lederal  judiciary.  The 
judiciary  has  traditionally  assigned  two  of  its  most  distinguished  jurists  to  panicipate  in 
Conference  activities.  Chief  Judge  Stephen  Breyer  of  the  United  States  Coun  of  Appeals  for 
the  First  Circuit  and  Judge  Stephen  Williams  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  have  been  designated  by  Chief  Justice  Rehnquist  as  the  Judicial 
Branch's  official  representatives  to  the  Conference.  Judges  Breyer  and  Williams  are  prominent 
administrative  law  scholars  and  participate  actively  in  the  Conference's  work. 

Conference  bylaws  also  establish  a  category  of  emeritus  membership,  called  Senior 
Conference  Fellows,  for  former  Chairmen  and  those  individuals  who  have  served  at  least  8 
years  as  Conference  members.  By  this  means,  the  Conference  retains  the  expertise  of  these 
distinguished  administrative  law  authorities  while  permitting  neu'  members  to  contribute  their 
ideas.  The  bylaws  also  authorize  the  Chairman  to  appoint  "special  counsels"  who  assist  the 
membership  in  areas  of  their  special  expertise.  Liaison  representatives,  senior  fellows,  and 
special  counsels  participate  in  Conference  activities  but  cannot  vote  at  Plenary  Sessions.^ 

The  Reason  for  ACUS'  Creation 

rrjhe  heavy  pressures  on  Governmeni  lo  dischari^c  immediate  responsihiliries 
may  at  times  rob  administrators  of  the  time  needed  for  consideration  of 
procedures.  Imperfections  in  method  .  .  .  max  acquire  the  protective  coloration 
offamiUarin,-  and  the  demands  of  the  daily  job  max  lessen  the  will  to  achieve 
change.  .  .  . 

TTie  committees  of  Congress,  suitably  concerned  us  ihc\  are  wiih  matters  of 
substantive  policy,  can  onl\  sporadicallv  occupx  themselves  with  the  details  of 
methodological  and  organizational  problems  .  .  .    Nor  do  we  think  that  hope  of 
major  accomplishment  lies  in  occasional  studies  by  groups   external  to  the 
Government  ....    [TJhe  current  need  is  for  continuous  attention  to  somewhat 
technical  problems,  rather  than  for  public  enlightenment  concerning  a  few  dark 
areas   that  cry  for  dramatic  reforms.      A   discontinuous   commission  .  .  .    is 
unlikely  to  have  great  impact  upon  the  day-to-day  functioning  of  the  Federal 
agencies.      Letter   from   Judge   E.    Barrett   Prettyman   to   President    Kennedy, 
December    17,    1962,    urging   establishment   of   a   permanent    Administrative 
Conference. 


'•Members  from  the  private  sector,  who  make  up  45  9;  ot  the  Contereni-e  membership,  donated  over  1,000 
hours  of  lime  in  1992  pHrlitipalinL'  in  ACUS  tommitlee  meelings  and  plenary  sessions  Thai  does  not  include  ihe 
substantial  additional  time  spent  readiny  reports,  revKsini;  recommendations,  and  participating  in  other  ACUS 
activitie.s. 

A  current  membership  list  is  attached  as  Appendix  A. 
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The  idea  of  having  an  organization  dedicated  to  recommending  improvements  in  agency 
procedures  goes  back  almost  50  years  and  has  received  suppon  from  all  three  branches  of 
government  on  a  bipartisan  basis.  Temporary  committees  or  conferences  to  review 
administrative  procedures  and  develop  methods  of  preserving  fair  process  without  undue  time 
and  expense  were  created  in  the  1940s,  the  1950s,  and  the  1960s.  One  thing  became  clear 
from  these  efforts.  What  was  needed  was  a  permanent  government-sponsored  institution, 
melding  the  expertise  of  the  government,  the  academic  community,  and  the  private  sector,  to 
monitor  on  an  ongoing  basis  the  way  government  interacts  with  those  it  is  intended  to  serve. 
The  current  Conference  is  a  direct  outgrowth  of  President  Kennedy's  "New  Frontier"  vision. 

On  swearing  in  the  first  Conference  Chairman  in  1968,  President  Johnson  set  forth  the 
principles  that  have  guided  the  Conference's  mission  since  its  creation: 

The  success  of  two  temporary  conferences  -  both  chaired  very  ably  by  Judge 
Prettyman  -  convinced  us  that  we  needed  a  permanent  agency  for  continuing 
review  of  the  administrative  process. 

We  needed  a  forum  for  the  constant  exchange  of  ideas  between  the  agencies  and 
the  legal  profession  and  the  public. 

We  want  the  Administrative  Conference  to  be  the  vehicle  through  which  we  can 
look  at  the  administrative  process  and  see  how  it  is  working  and  how  it  could  be 
improved  and  how  it  could  best  serve  the  public  interest. ■* 

The  Administrative  Conference  had  advised  the  President  and  federal  departments  and 
aeencies  on  ways  to  improve  the  fairness  and  efficiency  of  federal  agencies'  administrative 
procedures.  It  has  advised  the  Judicial  Conference  of  the  United  States  on  the  relationship 
between  agency  action  and  subsequent  judicial  review.  A  critical  pan  of  the  Conference's 
work,  although  much  less  publicized,  has  been  its  provision  of  nonpartisan  advice  to  Congress 
on  agency  administrative  procedure. 


''Remarks  at  the  Swearing  In  of  Jerre  S    Williams  as  Chairman.  Administrative  Conference  of  the  United 
States.  Jan.  25.  1968  |1968-69|  Pub.  Papers,  vol.  I  at  68 
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The  Need  for  ACLS  Today 

Die  Administraiivc  Conference  .  .  .  provides  udvicc  and  assistance  on  a 
continuing  basis  to  Federal  agencies  charged  with  the  implementation  of  new 
laws  and  regulations  -  to  help  those  agencies  improve  and  simplifi-  their 
regulatory,  enforcement,  and  adjudicatory  functions.  The  ai;enc\-  also  assists 
Congress  by  recommending  or  analyzing  legislative  changes  intended  to  increase 
the  efficiency  and  fairness  of  agency  procedures.  In  short,  the  .administrative 
Conference  acts  as  an  ongoing  mini-national  performance  review  m  ,,.  area  of 
expertise,  juxt  us  the  .  .  .  Judicial  Conference  does  in  overseeing  the  operations 
of  the  ludiciarw  Representative  Jack  Brooks  (138  Cons:.  Kec.  H6575-76, 
September  9,  1993) 

Tlie  Administrative  Conference  provides  unique,  expert  advne  h>  the  executive 
branch,  the  independent  regulator,  agencies,  the  Federal  courts,  and  to  the 
Congress.  As  a  member  of  the  Judiciur\  Committee.  I  have  frei/uenrl\  relied  on 
the  Conference's  expertise  m  drafting  and  formulating  legislation.  It  is  the  only 
entity  in  the  U.S.  Government  which  ficuses  on  administrative  law.  in  all  of  its 
many  facets.  Decisions  made  as  pan  of  the  Federal  regulaion  process  .  .  . 
have  a  tremendous  impact  on  the  substantive  direction  of  imponani  public  policy 
issues.  We  are  talking  here  about  health,  education,  public  safety,  the 
environment .  transportation  and  consumer  protection  -  just  to  cue  a  few  areas 
impacted  by  Federal  administrative  procedure  and  reaulaion  enforcement. 
Represenutive  Hamilton  Fish  (138  Cong.  Rec.  H6575.  September  9.  1993) 

ACUS  IS  needed  more  today  than  ever  before.  One  researcher  has  estimated  that  federal 
regulatory  programs  affect  S506  billion  of  the  gross  domestic  product,  and  that  figure  will 
likely  increase  as  we  move  toward  the  year  2000.^  New  statutes  continue  to  be  enacted,  and 
programs  are  much  more  complicated  than  they  were  25  years  ago.  The  procedures  by  which 
agencies  implement  these  programs  critically  affect  the  daily  lives  of  countless  Americans  with 
real  problems  --  farmers  whose  farms  might  not  ha\'e  been  foreclosed  had  statutory  mediation 
programs  worked  better;  public  housing  tenants  who  would  not  need  to  wait  in  line  to  have 
housing  discrimination  complaints  resolved  in  court  if  their  complaints  could  be  resolved 
through  administrative  adjudication;  or  disability  claimants  who  would  have  their  claims 
handled  more  promptly  if  the  mechanism  for  producing  the  necessar\  information  was  better  at 
the  outset.  ACUS  is  the  only  entity  that  addresses  these  nitty-gritt\  procedural  problems. 
Chairman  Brooks  is  correct  that  ACUS  is,  in  a  real  sense,  an  ongoing,  mim-National 
Perlormance  Review  for  administrative  process  issues. 

Advice  and  Assistance  to  the  Executive  Branch 

Since  its  creation,  ACUS  recommendations  have  had  a  major  effect  on  the  workings  of  the 
federal  government.  Many  of  ACUS'  proposals  -  such  as  the  creation  of  a  regime  of 
administratively  imposed  civil  penalties,  including  the  drafting  of  a  prototype  statute  that 
became  the  model  for  more  than  200  civil  penalty  laws  --  are  so  ingrained  in  our 
administrative  process  today  that  the  Conference's  role  in  developing  them  has  either  been 
forgotten  or  is  taken  for  granted. 

ACUS  continues  to  address  important  administrative  process  problems  Over  the  period 
of  its  current  authorization,  for  example.  ACUS  adopted  28  recommendations  that  cover  the 

Budget  of  the  Govcmmenl  ot  ihc  Unilcd  Stales.  FY  93.  Chapler  17.  p  397.  ^mn^'  Thnmiis  D  Hopkins. 
"Costs  of  Rejiulalion.'  Kochesler  Inslilule  ot  Technoloi:)  Public  Policy  Workini.'  Paper.  Dccemher  1991 
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administrative  process  spectrum  from  promoting  simplified  procedures  for  hearing  appeals 
from  OSHA  citations;  to  improving  the  process  by  which  4  million  Social  Secunty 
beneficiaries  who  cannot  care  for  themselves  receive  payments  through  "representative 
payees;"  to  making  it  easier  for  so-called  "de  minimis  parties"  to  avoid  significant  legal  and 
consultant  fees  by  reaching  early  settlements  with  EPA  to  clean  up  hazardous  waste  sites  under 
the  Superfund  program;  to  streamlining  attorney  fee  litigation  under  the  Equal  Access  to 
Justice  Act.  At  the  request  of  the  National  Commission  on  Migrant  Education,  we  examined 
the  numerous  federal  migrant  and  seasonal  farmworker  programs  and  suggested  improvements 
in  the  coordination  of  these  programs;  the  Commission  incorporated  our  findings  into  its  final 
report  in  1992.  A  synopsis  of  recommendations  adopted  during  the  last  4  years  is  included  as 
Appendix  C. 

ACUS'  Role  in  ADR 

In  recent  years,  the  Conference  has  assigned  a  high  priority  to  assisting  agencies  in 
streamlining  the  rulemaking  process  and  reducing  or  eliminating  needless  administrative 
adjudication.  It  does  so  by  encouraging  the  use  of  consensual  techniques,  known  as  alternative 
means  of  dispute  resolution,  or  "ADR,"  that  allow  parties,  including  government  agencies,  to 
resolve  conflicts  in  mutually  acceptable  ways.  These  activities  are  in  furtherance  of  the 
responsibility  Congress  gave  the  Conference  in  1990  to  implement  the  Administrative  Dispute 
Resolution  Act  and  the  Negotiated  Rulemaking  Act. 

Passage  of  these  laws  represented  the  congressional  response  to  ACUS  initiatives  to  foster 
less  costly  alternatives  to  traditional  litigation  and  rulemaking.  But,  as  Congress  realized, 
passage  of  the  new  laws  is  not  enough.  Continuing  coordinated  effort  to  implement  these 
statutes  is  essential  if  the  government  (and,  coincidentally,  the  public)  is  to  reap  the  benefits  of 
these  innovative  approaches. 

About  half  our  staff  time  goes  to  these  ADR  activities.  We  have  a  congressionally 
imposed  responsibility  to  compile  data  under  both  statutes  and  report  to  Congress  before  the 
ADR  Act's  statutory  sunset  on  October  1,  1995,  and  the  Negotiated  Rulemaking  Act's 
statutory  sunset  on  November  29,  1996. 

We  assist  agencies  in  developing  and  putting  into  effect  their  statutorily  required  policy 
statements  for  using  alternative  means  of  resolving  disputes.  We  have  assisted  numerous 
agencies,  such  as  the  NRC,  the  EEOC,  and  the  U.S.  Air  Force,  in  developing  their  ADR 
programs.  We  provide  support  and  assistance  to  a  recently  established  intergovernmental 
coordinating  committee  and  five  interagency  working  groups  to  help  ensure  uniform 
compliance  with  the  statute  throughout  government,  avoid  needless  duplication  of  effort,  and 
tackle  problems  that  are  beyond  the  capability  of  a  single  department  or  agency.  Among  the 
groups'  many  activities  in  1993  were  presenting  programs  to  educate  agencies'  EEO  directors 
on  using  ADR  to  improve  the  fairness  and  efficiency  of  civil  rights  complaint  handling, 
creating  a  system  for  interagency  sharing  of  the  services  of  federal  employees  trained  as 
mediators  to  resolve  employee  discrimination  and  other  workplace  disputes,  and  developing 
prototype  training  courses  and  materials  that  agencies  across  the  government  can  use. 

Last  year  the  Conference  published  several  guidance  documents  and  "primers"  to  assist 
agency  officials  responsible  for  implementing  the  ADR  statute,  including  English  and  Spanish 
language  versions  of  a  brochure  on  the  use  of  mediation  in  federal  disputes.  Conference  staff 
recently  participated  in  agency  ADR  implementation  programs  sponsored  by  the  FDIC,  the 
U.S.  Army,  the  Departments  of  Transportation,  Interior,  Health  and  Human  Services,  Labor, 
Agriculture,  and  Justice,  the  Office  of  Personnel  Management,  the  IRS,  the  EEOC,  FERC,  the 
GSA  and  the  Small  Agency  Council.  In  cooperation  with  the  Society  for  Professionals  in 
Dispute  Resolution,  we  presented  a  day-long  program  for  more  than  300  federal  employees  on 
implementing  the  ADR  Act.  We  also  sponsored  a  full-day  roundtable  to  assist  agencies  in 
finding  and  hiring  qualified  ADR  neutrals. 
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The  Conference  has  also  assisted  the  local  federal  district  court  in  developing  programs  on 
use  of  ADR. 

Our  work  for  these  entities  is  well  understood  by  those  we  assist.  Labor  Secretary  Reich 
has  observed: 

As  a  result  of  study  and  recommendations  developed  [by  ACUSJ  over  many 
years.  Congress  adopted  both  the  Negotiated  Rulemaking  Act  and  the 
Administrative  Dispute  Resolution  Act  several  years  ago.  The  Department  of 
Labor  has  experimented  wi,h  the  use  of  the  approaches  authorized  under  these 
laws,  and  believes  that,  in  appropriate  circumstances,  they  may  be  very 
productive.  In  particular,  these  approaches  can  facilitate  public  participation 
and  trust  in  the  processes  of  government  and  avoid  wasteful  litigation.  The 
ACUS  staff  has  devoted  considerable  time  to  educating  and  assisting  the 
Department  in  this  regard,  and  in  turn  has  conveyed  the  lessons  learned  here  to 
other  agencies  of  the  government  which  are  experimenting  with  such 
approaches.  .  .  .  Wliile  not  a  part  of  this  Department,  ACUS  has  considerably 
benefited  our  efforts.  It  has  set  an  example  which  wilt  facilitate  the  reinvention 
of  government  and  its  procedures  in  order  to  better  ser\'e  the  needs  of  the 
public.    Robert  B.  Reich,  Secretary  of  Labor  (July  20.  1993) 

Those  segments  of  the  private  sector  that  are  concerned  about  the  improvement  of  the 
federal  administrative  process  also  recognize  the  value  of  the  Conference's  work  in  this  area. 
The  President  of  the  American  Arbitration  Association,  for  example,  has  taken  note  of  -- 

the  importance  of  the  Administrative  Conference  of  the  United  States  in  our 
national  effort  to  encourage  the  use  of  alternative  dispute  resolution  by  Federal 
government  agencies,  thereby  saving  millions  of  dollars  that  would  otherwise  be 
frittered  away  in  litigation  costs.  Many  of  us  in  the  private  sector  are  doing  our 
part  to  move  the  administration  and  its  various  agencies  in  this  direction.  .  .  . 
But  ACUS  has  done  a  splendid  Job  of  creating  a  network  of  ADR  specialists  in 
the  Federal  government,  and  represents  a  prudent  investment  for  the  future. 
Robert  Coulson,  President,  American  Arbitration  Association  (September  3, 
1993) 

The  President  of  the  National  Institute  for  Dispute  Resolution  has  observed: 

ACUS  has  been  a  major  proponent  of  dispute  resolution  in  the  federal 
government,  serving  as  an  information  resource  on  dispute  resolution  tools  and 
techniques,  as  a  central  contact  for  information  on  qualified  and  competent 
third  parties,  and  as  an  advocate  and  innovator  in  applying  dispute  resolution  to 
the  tasks  of  the  federal  government.  Marge  Baker,  President,  National  Institute 
for  Dispute  Resolution  (March  23,  1994). 

The  private  sector  has  even  contributed  funds  to  support  ACUS'  effons.*  A  set  of  private 
grants  from  the  Hewlett  and  Culpeper  Foundations  illustrates  an  unusual  commitment  of 
money  in  recognition  of  the  value  that  the  private  sector  attaches  to  the  Conference's 
promotion  of  consensual  decisionmaking  throughout  government. 

Tangible  savings  are  already  evident.  The  Federal  Deposit  Insurance  Corporation,  relying 
on  ACUS  recommendations,  began  a  pilot  mediation  program  that  saved  more  than  S9  million 
in  legal  fees  and  expenses  during  the  first  18  months.    A  pilot  project  by  the  Department  of 


^The  Conference  ha-^  stalutory  authority  to  accept  t'ltl.s  from  outside  sources.    5  U.S.C.  !»595(c)(I2). 
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Labor,  on  which  ACUS  has  worked  closely,  has,  according  to  the  Department,  reduced  the 
cost  of  litigation  in  cases  resolved  by  mediation  by  17  f)ercent  and  expedited  resolution  of 
disputes  by  6  months,  or  more  than  60  percent. 

1  am  convinced  that  we  have  just  scratched  the  surface  of  cost  savings.  Increased  use  of 
ADR  over  the  next  4  years  can  produce  very  substantial  savings  if  agencies  are  encouraged  and 
trained  to  use  it.  ACUS  is  the  one  agency  that  is  doing  that  job  today  and,  with  the 
Committee's  encouragement,  hopes  to  continue  its  efforts  to  foster  the  use  of  ADR. 

Appendix  D  presents  a  summary  of  the  Conference's  ADR  activities. 

Advice  and  Assistance  to  Congress 

Congress  has  numerous  resources,  both  inside  and  outside  government,  including  the 
General  Accounting  Office  and  the  Congressional  Research  Service,  to  which  it  can  turn  for 
assistance  in  resolving  legislative  issues.  Yet,  on  issues  of  administrative  law  and  procedure, 
members  of  Congress  and  congressional  committees  and  their  staffs  routinely  turn  to  the 
Administrative  Conference  because  ACUS  provides  a  level  of  expertise  and  assistance  that 
Congress  cannot  obtain  elsewhere. 

Most  of  our  work  is  done  behind  the  scenes,  at  times  on  a  confidential  basis.  We  hear 
from  congressional  staff  members  literally  every  week.  Not  too  long  ago,  our  Genera] 
Counsel  received  a  call  from  a  congressional  staff  member  requesting  information  regarding 
how  staff  adjudicatory  officers  in  the  executive  branch  were  supervised.  "Can  you  fax 
something  to  me  within  an  hour?"  she  asked.  He  did.  That  is  murine  business  for  our  staff 
Because  much  of  our  assistance  is  provided  informally,  we  do  not  maintain  comprehensive 
records  of  our  contacts  with  Congress.  Nonetheless,  a  list  of  some  of  our  efforts  is  set  out  as 
Appendix  E. 

Once  in  a  while  our  behind-the-scenes  work  receives  public  acknowledgment.  When 
introducing  legislation  that  incorporated  ACUS  Recommendation  83-1 ,  "The  Certification 
Requirement  in  the  Contract  Disputes  Act,"  bringing  to  an  end  wasteful  litigation  between  the 
government  and  scores  of  small  and  large  businesses  that  contract  with  the  government  every 
year,  the  Chairman  of  the  Senate  Subcommittee  on  Courts  and  Administrative  Practice 
acknowledged  that  — 

[rjhe  language  J  include  today  is  the  result  of  much  discussion  between  the 
Administrative  Conference,  members  of  the  Judician-  Committee,  and  the 
Claims  Court.    Senator  Howell  T.  Heflin.  138  Cong.  Rec.  S11236  (1992). 

At  times,  Congress  publicly  asks  ACUS  to  provide  its  institutional  expertise.  When  the 
savings  and  loan  crisis  was  front  page  news,  two  congressional  committees  were  studying  a 
critically  important,  but  far  less  visible,  aspect  of  the  problem  --  namely,  the  structure  of  the 
Resolution  Trust  Corporation  and  its  Oversight  Board.  They  asked  ACUS  to  provide  them 
with  an  overview  of  structural  arrangements  for  regulatory  oversight.  ACUS  had  never 
studied  the  issue  in  the  context  of  the  RTC,  but  the  Chairman  and  the  professional  staff 
promptly  provided  testimony  that  outlined  a  framework  within  which  the  committees  could 
devise  a  solution  to  the  relevant  problems.  The  Chairman  of  the  House  Task  Force  on  the 
RTC  described  ACUS'  efforts  as  follows: 
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Whar  was  so  good  about  the  Conference's  work  was  that  they  had  no  stake  in 
the  outcome.  Rather,  they  provided  us  with  an  extremely  valuable,  impartial 
overview  of  structural  arrangements  within  the  government,  highlighting  the 
strong  and  weak  points  of  each  arrangement.  .  .  .  I  know  these  are  tough  times. 
But,  from  my  experience,  at  least,  the  Conference  provides  a  lot  of  "bang  for 
the  buck"  for  Congress.  Representative  Bruce  F.  Vento,  Chairman,  Resolution 
Trust  Corporation  Task  Force,  Subcommittee  on  Financial  Institutions,  House 
Committee  on  Banking,  Finance  and  Urban  Affairs  (June  17,  1993) 

On  oc:asion  Congress  has  asked  ACUS  to  formulate  a  specific  solution  to  a  practical, 
perhaps  seemingly  intractable,  legislative  problem.  In  1990  ACUS  conducted  a  major  study  of 
how  the  Federal  Aviation  Administration  had  implemented  a  2-year  demonstration  civil 
penalty  program  affecting  the  safety  of  the  national  air  transportation  system.  The 
congressional  committees  reviewed  the  Conference  report  and  decided  to  extend  the  program 
for  another  2  years.  As  part  of  the  extension  legislation.  Congress  directed  ACUS  to  do  a 
follow-up  study  and  submit  recommendations.  The  Conference's  proposals,  made  within  the 
1-year  timeframe  requested  by  the  House  Aviation  Subcommittee,  led  directly  to  passage  of 
Pub.  L.  No.  102-345,  the  FAA  Civil  Penalty  Administrative  Assessment  Act  of  1992,  which 
made  the  civil  penalty  program  permanent  and  transferred  authority  over  the  adjudication  of 
civil  penalties  affecting  pilots  and  flight  engineers  from  the  FAA  to  the  National 
Transportation  Safety  Board. 

Your  colleagues,  Aviation  Subcommittee  Chairman  Oberstar  and  Ranking  Minority 
Member  dinger,  described  ACUS'  work  as  follows: 

The  Aviation  Subcommittee  has  benefited  greatly  from  the  work  of  the 
Conference.  Over  the  past  few  years  we  have  had  to  deal  with  the  controversial 
issue  ofallo^ving  the  Federal  Aviation  Administration  to  assess  civil  penalties  for 
violations  of  aviation  safety  and  securiry  regulations.  During  our  deliberations, 
the  Conference  supplied  us  with  two  very  important  studies  which  were 
instrumental  in  informing  the  Congress  and  the  aviation  communiry  on  whether 
the  procedures  for  FAA  civil  penalties  followed  general  principles  of 
administrative  procedure  and  practice.  It  was  invaluable  to  our  ability  to 
develop  legislation  on  civil  penalties  to  have  the  benefits  of  the  Conference's 
thorough  and  objective  studies.  Representative  James  L.  Oberstar,  Chairman, 
and  Representative  William  F.  dinger,  Jr.,  Ranking  Minority  Member,  House 
Subcommittee  on  Aviation  (June  15,  1993) 

The  Judiciary's  Reliance  on  ACUS  Scholarship 

The  courts  continue  to  rely  on  the  scholarship  of  the  Conference,  its  staff  and  consultants. 
During  its  most  recently  completed  term,  the  Supreme  Court  expressly  referred  to  one  of 
ACUS'  recommendations  and  another  of  its  studies.  Justice  Biackmun's  opinion  for  a 
unanimous  Court  in  Darby  v.  Cisneros''  pointed  to  one  of  ACUS'  oldest,  but  most  influential, 
proposals  "urging  Congress  to  adopt  the  very  language  [regarding  the  abolition  of  sovere:t'n 
immunity]  that  was  eventually  incorporated  verbatim  into  the  1976  amendment"  to  ">e 
Administrative  Procedure  Act.  In  Lincoln  v.  Grover  Vigil,*  the  Court  took  note  of  a  1992 
consultant  study  for  the  Conference  entitled  Interpretive  Rules,  Policy  Statements.  Guidances, 
Manuals  and  the  Like  -  Should  Federal  Agencies  Use  Them  To  Bind  the  Public?'' 

'll3S.  Ct.  2539,  2548  n.  13  (1993). 

^113  S.  Ct.  2024.  2033  (1993). 

^11992]  ACUS  Recommendations  AND  Reports,  p.  71.  reprinted  in  41  Duke  L.J.  1311  (1992). 


13 


Page  9 

The  Conference's  views  with  respect  to  the  applicability  of  the  Equal  Access  to  justice  Act 
(EAJA)  and  the  Model  Rules  developed  by  the  staff  of  the  Office  of  the  Chairman  to 
implement  EAJA  were  noted  in  six  separate  Court  of  Appeals  decisions  in  recent  years.  Chief 
Judge  Merritt  of  the  U.S.  Court  of  Appeals  for  the  Sixth  Circuit  explained  that  ACUS'  Mode! 
Rules  "provide  guidance  for  [the  court's]  inquiry"  because  of  the  role  assigned  to  the  Office  of 
the  Chairman  by  Congress  for  promulgating  model  rules  to  govern  EAJA  awards  in 
administrative  proceedings.'"  A  further  discussion  of  the  judiciary's  reliance  on  ACUS'  work 
IS  set  out  as  Appendix  F. 

Administrative  Law  Assistance  to  Foreign  Countries 

In  1992,  Congress  gave  ACUS  a  new  statutory  responsibility  --  to  provide  administrative 
law  assistance  to  foreign  governments."  Under  the  nev.  law,  any  assistance  initiative  must  be 
provided  on  a  fully  reimbursable  basis  and  receive  the  concurrence  of  the  Department  of  State, 
AID,  or  the  U.S.  Information  Agency  (USIA).  In  1993  we  planned  and  carried  out  two 
overseas  seminars,  one  to  Ukraine  and  the  other  to  China.  ACUS  has  just  entered  into  a  2- 
year  interagency  agreement  with  USIA  to  provide  assistance  in  recruiting  law  professors, 
judges,  court  administrators,  and  administrative  law  experts  as  part  of  a  major  "rule  of  law" 
initiative  in  several  African  countries.  Our  foreign  assistance  efforts  are  described  in  more 
detail  in  Appendix  G. 

The  Role  of  the  Conference's  Staff 

Most  of  the  Conference's  budget  each  year  goes  toward  staff  salaries.  That  may  seem 
peculiar  at  first  blush  because  the  ACUS  members  donate  their  time,  ACUS  contracts  for 
much  of  its  research,  and  our  recommending  function  gets  most  of  the  public  attention.  But 
the  staff  is  deeply  involved  in  ACUS'  day-to-day  research,  implementation,  clearinghouse, 
outreach,  and  coordination  activities. 

To  begin  with,  the  staff  is  directly  involved  at  all  critical  stages  in  the  research  and 
recommendation  function.  The  Chairman  and  Research  Director  select  the  research  projects, 
the  Research  Director  maintains  ongoing  contacts  with  the  academic  and  legal  communities  so 
as  to  find  and  select  qualified  consultants,  and  the  staff  defines  the  project.  The  staff  works 
with  the  consultant  during  the  course  of  each  project  and  reviews  the  draft  report  to  ensure  that 
the  product  covers  all  relevant  areas  and  is  of  high  quality.  Working  with  the  chairman  of  the 
relevant  committee,  the  staff  thereafter  drafts  recommendations  for  consideration  by  the  full 
committee.  Committee  consideration  typically  spans  several  months  and  includes  numerous 
meetings.  The  small  professional  staff  oversees  20-25  projects  at  any  one  time.  A  current 
project  list  is  attached  as  Appendix  H. 

The  professional  staff  also  provides  independent  research.  As  I  noted  before,  the  staff 
prepares  testimony  before  Congress  and  gives  informal  assistance  to  congressional  and  agency 
staffs.  It  offers  comments  to  the  Office  of  Management  and  Budget  on  pending  legislation  and 
responds  to  agency  requests  for  comment  on  proposed  regulations  From  time  to  time,  the 
staff  undertakes  individual  research  projects  or  portions  of  projects.  Recommendation  92-1, 
"The  Procedure  and  Practice  Rule  Exemption  from  the  APA  Notice-and-Comment  Rulemaking 
Requirements,"  was  entirely  the  product  of  staff  research. 

The  staff  writes  or  edits  books  on  a  regular  schedule  -  at  least  one  major  book  per  year  - 
that  contain  materials  useful  to  other  government  departments  and  agencies.     In  FY  1992,, 


Naiinnal  Truck  Etiiiipiiieiii  Ass'ii  v.   Nniioiiiil  Highnoy  Traffic  Snfcr\'  Adimiiisirdiidii.  972  F.2<J  669,  672 


(1992). 


"Pub.  L.  No.  102-403. 
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ACUS  suff  published  the  second  edition  of  the  Federal  Administrative  Procedure 
Sourcebook,  which  contains  the  text,  a  short  analysis,  a  legislative  history,  bibliographic 
references,  and  related  Code  of  Federal  Regulations  citations  for  18  procedural  sututes 
applicable  to  federal  agencies  government-wide.  Before  issuance  of  the  first  Sourcebook  in 
1985,  agencies  typically  compiled  and  reproduced  the  needed  copies  of  the  statutes 
individually.  Centralized  publication  by  ACUS  saved  the  government  approximately 
$500,000. 

As  required  by  the  ADR  Act,  the  staff  maintains  a  roster  of  neutrals  -  a  computenzed 
database  of  about  lO'^O  dispute  resolution  specialists  (e.g.,  mediators,  arbitrators,  neutral 
evaluators)  available  to  agencies  to  help  resolve  conflicts.  The  staff  reviews  both  Sunshine  Act 
regulations  proposed  by  the  multi-member  agencies  under  the  Government  in  the  Sunshine  Act 
pursuant  to  5  U.S.C.  §552b(g),  and  proposed  agency  regulations  under  the  Equal  Access  to 
Justice  Act  as  required  by  5  U.S.C.  §504(c).  The  staff  collects  statistics  on  awards  under  the 
Equal  Access  to  Justice  Act  and  reports  annually  to  Congress,  as  required  by  5 
U.S.C.  §504(e). 

The  staff  produces  a  periodic  newsletter  that  contains  information  useful  to  agency 
personnel  concerning  ongoing  research  activities  and  other  Conference  initiatives.  By  alerting 
agencies  to  these  projects,  ACUS  saves  them  the  time  and  expense  of  independent  research. 
The  entire  publication  is  prepared  in-house,  using  desktop  publishing  equipment,  at  a 
substantial  saving  in  cost  over  outside  contracting. 

ACUS  has  a  part-time  professional  librarian  and  maintains  a  library  that  not  only  includes 
Conference  publications  and  the  archived  records  of  past  Conference  research  projects,  but 
also  sf)ecialized  collections  of  materials  on  administrative  law  subjects.  It  is  a  Federal 
Depository  Library  and  is  open  to  other  agencies  and  the  public. 

Importantly,  the  career  staff,  under  the  Chairman's  direction,  has  primary  responsibility 
for  implementing  Conference  recommendations.  Because  the  Conference  has  advisory  powers 
only,  the  professional  staff  closely  monitors  congressional  and  agency  activities  to  discover 
windows  of  opportunity.  At  times,  the  Chairman  or  the  staff  initiates  contacts  with 
appropriate  agencies  or  congressional  committees  to  encourage  reform  efforts.  The  staff  or  the 
Chairman  ensures  that  the  interested  body  is  made  aware  of  the  Conference  recommendation 
and  offered  Conference  assistance.  As  a  result  of  these  implementation  efforts,  over  the  years 
about  three-fourths  of  the  Conference's  recommendations  have  been  favorably  acted  on,  in 
whole  or  in  part.    ACUS'  implementation  efforts  are  documented  in  Appendix  I. 

The  Conference's  Research  Budget 

Historically  ACUS  devoted  as  much  as  20  percent  of  its  annual  appropriation  to  basic 
research  leading  to  its  recommendations.  That  percentage  has  steadily  declined,  as  salaries, 
benefits,  rent,  and  other  less  controllable  costs  have  risen  and  the  Conference,  responding  to 
suggestions  from  our  Appropriations  Subcommittees,  relied  increasingly  on  interagency 
transfers  of  funds  to  conduct  research  on  behalf  of  other  agencies.'-  Direct  research  funding  in 
both  FY  1992  and  FY  1993  was  approximately  4  to  5  percent  of  the  total  Conference  budget. 

A  special  committee  of  ACUS  members  established  in  1992  to  review  the  operation  of  the 
Conference  -  a  committee  on  which  1  served  while  a  public  member  of  the  Conference  - 
expressed  concern  about  undue  reliance  on  outside  funding  of  research.  The  committee 
recognized  the  value  of  responding  favorably  to  requests  from  other  agencies  for  studies  of 

^-See,  e.f;..  Senate  Commillee  on  Approprialion.s,  S.  Rep.  101-411.  Tieasuiy.  Posiiil  Service,  and  General 
Govenmi'eni  AppropniiiKms  Bill.  1991.  lOlst  Conf.,  2d  Sess.  (1990)  CThe  Committee  expects  the  Conference  to 
increase  its  eftorts  to  secure  tundmi;  transfers  from  other  Federal  agencies  as  well  as  private  foundations  to 
support  Its  research  agenda. ') 
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their  programs.  But  the  committee  concluded  that  "[ejxcessive  reliance  on  interagency 
transfers  to  fund  the  research  program  can  skew  the  Conference's  research  toward  narrow 
topics,  undermine  the  public's  confidence  in  the  objectivity  of  the  Conference's  research,  and 
introduce  instability  in  the  Conference's  research  program  because  a  constant  flow  of  funds 
from  other  agencies  cannot  be  assured."  The  special  committee  urged  the  Conference  to  seek 
sufficient  appropriations  to  undertake  "a  reasonable  number  of  directly  funded  studies"  during 
each  fiscal  year.'-  We  will  actively  continue  to  seek  opponumties  to  perform  studies  for 
particular  agencies,  especially  when  those  agencies  are  prepared  to  underwrite  those  studies 
with  funds  transferred  to  the  Conference  under  the  Economy  in  Government  Act.  At  the  same 
time,  the  reauthorization  levels  we  are  seeking  will  ensure  that  the  Conference  inaintains  an 
ability  to  initiate  autonomous  studies  and  thus  permit  some  balance  between  independent 
research  and  that  funded  by  other  agencies. 

Implementation  of  National  Performance  Review  Recommendations 

Last  September  the  Vice  President  issued  Crcaiin^  A  Governnieni  Tliar  Works  Better  & 
Costs  Less,  Report  of  the  National  Performance  Review  (NPR),  which  includes  numerous 
initiatives  to  streamline  the  administrative  process.  Enhanced  use  of  ADR  and  negotiated 
rulemaking  are  prominent  Rcinvctjtinfj;  Government  procedural  initiatives.''*  Specifically,  the 
Report's  section  on  cost-cutting  initiatives  (Section  4)  recommends: 

.  "Agencies  will  expand  their  use  of  alternative  dispute  resolution  techniques.  "'"^ 

_  "All  agencies  should  establish  alternative  dispute  resolution  methods  and  options  for 
the  informal  dispo.sition  of  employment  disputes."'** 

_  "Agencies  will  make  greater  use  of  negotiated  rule  making."'"' 

_  The  Department  of  Labor  should  "provide  administrative  guidance  more  quickly  and 
cheaply  through  negotiated  rulemaking"  and  "expand  the  use  of  alternative  dispute  resolution" 
in  order  to  "reduce:  litigation  and  produce  significant  long-term  savings."'" 

ACUS  is  a  primary  coordinating  and  implementing  agency  for  this  effort.  The 
Conference's  Research  Director  panicipated  in  the  NPR  as  head  of  one  of  the  teams.  Recently 
the  Conference  brought  together  the  country's  leading  dispute  resolution  organizations  - 
public  and  private  --  to  work  together  to  assist  the  NPR  in  getting  agencies  to  carry  out  the 
recommendations  for  increased  use  of  ADR. 

Last  September  President  Clinton  issued  a  memorandum  directing  the  heads  of  selected 
executive  departments  and  agencies  to  attempt  to  identify  at  least  one  rulemaking  that  would  be 
appropriate  for  use:  of  negotiated  rulemaking.  Negotiated  rulemaking  is  a  procedure  originally 
developed  by  the  (Conference,  which  has  a  decade-long  experience  with  its  use.  I  have  already 
panicipated  in  a  seminar,  co-sponsored  by  ACUS  and  OMB's  Office  of  Information  and 
Regulatory  Affairs,  to  acquaint  agency  officials  with  the  negotiated  rulemaking  process. 
Several  agencies  are  drawing  on  ACUS'  staff  expertise  to  assist  them  with  new  negotiated 
rulemaking  proceedings. 
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Report  of  the  Special  Commitlee  on  the  Future  of  the  Adminislrativc  Conterente.  al  pp    2-3  (May  1992)     A 

copy  of  the  full  report  is  attached  as  Appendix  J 
'"•Seepp.  118-119,  199  (1993). 
'^W.  at  p.   119. 

'^Recommendation  HRM08,  iil.  at  p.  163 
'^W.  at  p.  118 
'^Recommendations  DOL03  and  DOL04.  id.  at  p.  146 
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The  Conference  was  selected  by  NPR  to  undertake  a  pilot  demonstration  of  the  use  of 
electronic  mail  as  a  means  of  enhancing  alternative  dispute  resolution  processes.  A  planned 
part  of  the  demonstration  is  an  "electronic  reg  neg"  that  will  allow  interactive  rule 
development  to  occur  simultaneously  on  a  number  of  technical  and  policy  levels.  This  project, 
which  is  now  in  progress,  implicates  a  range  of  novel  administrative  law  issues. 

NPR  has  also  recommended  creation  of  a  basic  training  program  for  presidential 
appointees  assigned  to  regulatory  agencies.'"  For  the  past  several  years,  ACUS  has  provided 
the  only  training  for  such  presidential  appointees  --  an  annual,  half-day  seminar  addressing 
issues  of  common  cor'-em,  and  NPR  has  urged  the  President  to  "direct  ACUS,  which  has 
expertise  in  the  administrative  adjudication  and  rulemaking  processes  and  access  to  expens 
across  the  federal  government  and  academia,  to  establish  ...  an  ongoing  training  program  for 
presidential  appointees. "-o  At  a  recent  meeting  of  the  Regulatory  Working  Group,  which  was 
created  by  Executive  Order  12866  and  consists  of  most  of  the  agencies  with  domestic 
regulatory' authority,  ACUS  was  charged  with  developing  a  training  program  and  working  with 
the  agencies  to  encourage  its  early  implementation. 

FY  1995-98  Reaulhorization  Levels 

Four  years  ago  Congress  approved  legislation  that  authorized  modest  and  gradual  increases 
in  the  Conference's  appropriation  from  $2  million  to  $2.4  million  over  4  years,  essentially  to 
accommodate  inflationary  increases.  Since  then.  Congress  has  passed  several  measures  that 
have  given  ACUS  new  roles.    Most  important  for  present  purposes  are  - 

_  Pub,  L.  No.  101-552,  which  assigned  the  Conference  the  principal  responsibility  for 
promoting  and  coordinating  alternative  means  of  dispute  resolution  (ADR)  by  federal  agencies 
in  an  effort  to  reduce  needless  litigation  costs  to  agencies  and  the  private  sector. 

_  Pub.  L.  No.  101-648,  which  gave  the  Conference  the  primary  leadership  role  in 
encouraging  and  a.ssisting  agency  use  of  negotiated  rulemaking. 

As  I  noted  earlier,  the  Office  of  Management  and  Budget  has  authorized  the  Conference  to 
request  the  following  ceiling  amounts  on  appropriations  for  the  next  4  years: 

FY  1995  $2.6  million 

FY  1996  $2,704  million 

FY  1997  $2,814  million 

FY  1998  S2.928  million 

Our  reauthorization  request  is  designed  to  do  two  things  -  allow  ACUS  over  the  next  4 
years  to  continue  to  perform  the  numerous  statutory  missions  already  assigned  to  it  by 
Congress  and  to  undertake  important  new  responsibilities  in  support  of  the  recommendations  of 
the  National  Performance  Review  to  streamline  government  operations.-'  The  President  has 
requested  an  FY  1995  appropriation  of  $2.6  million,  which  is  currently  pending  before  the 
Appropriations  Committees  in  both  Houses  of  Congress. 


Recommendalion  REG  10.  nl.  at  p.  168 
-^ImproviiiK  RcKuUiioiy  Sysicins.  Accompanying'  Report  ot  the  National  Perlormance  Review,  p.  71  (1993). 

-'jhe  Administrative  Conference  Act  sets  out  ACUS'  primary  misMon.v  Numerous  other  statutes  and 
regulatory  documents  assiyn  additional  responsibilities  to  the  Conference  A  lislini;  ot  these  aMiiiomd 
responsibilities  is  cont.iined  in  Appendix  B 
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As  this  commitiee  is  aware,  Congress  reduced  ACUS'  actual  appropriation  for  FY  1994  to 
only  $1.8  million  --  23  percent  below  the  FY  1993  appropriation  and  10  percent  below  the 
authorized  FY  1990  level.  Given  the  budget  reduction,  no  money  can  be  earmarked  for 
independent  research  in  FY  1994.  No  new  major  publications  are  scheduled  to  be  released, 
except  for  a  revised  Manual  for  Administrative  Law  Judges  that  had  already  been  scheduled 
for  release  and  paid  for  with  funds  previously  obligated.  Acquisitions  for  the  ACUS  library, 
which  is  part  of  the  Federal  Depository  Library  chain,  have  been  sharply  reduced,  and 
computerized  legal  research  has  been  largely  eliminated.  Seminars  on  important  topics  have 
been  cancelled  or  postponed.   Systematic  monitoring  of  legislation  has  stopped. 

Four  members  of  ACUS'  staff  --  two  lawyers  and  two  secretaries  -  have  left.  To  reduce 
expenses  further,  several  lawyers  have  been  temporarily  detailed  to  another  agency  (one  full 
time  for  3  months,  the  others  part  time)  and  yet  another  lawyer,  who  was  granted  a  9-month 
leave  of  absence  without  pay  to  work  in  Eastern  Europe,  was  not  replaced. 

Temporary  mieasures  --  including  the  acquisition  of  two  key  employees  from  other 
agencies  on  temporary,  nonreimbursable  loans;  prepayment  of  certain  expenses;  and 
concentration  on  projects  previously  paid  for  and  already  in  the  pipeline  -  have  permitted 
ACUS  to  function  at  a  reasonably  tiigh  level  in  spue  of  the  budget  reduction.  These  intenm 
steps  cannot  become  a  permanent  part  of  the  Conference's  operation  over  the  next  4  years. 
The  budget  and  st-aff  reductions  have  seriously  compromised  ACUS'  ability  to  accomplish  its 
numerous  statutory  missions  this  year.  Unless  remedied,  these  reductions  will  also  impair 
ACUS'  ability  to  play  the  active  role  envisioned  for  it  by  the  Administration  in  implementing 
certain  of  the  Nationa'l  Performance  Review  recommendations. 

In  short,  we  ask  the  committee  to  approve  the  ceiling  amounts  authorized  by  the  Office  of 
Management  and  Budget. 

The  Role  of  the  Conference's  Public  Members 

Apart  from  extending  the  Conference's  authorization  of  appropriations  for  another  4 
years,  at  the  levels  requested,  we  also  ask  the  Committee  to  clarify  the  terms  of  the 
Administrative  Conference  Act  to  reflect  precisely  the  functions  the  Conference's  public 
members  actually  perform.  Although  that  role  has  not  changed  significantly  over  more  than 
25  years,  we  ask  for  this  clarification  in  light  of  recent  concerns  by  the  Department  of  Justice 
that  individuals  from  the  private  sector  who  serve  on  the  Conference  should  be  considered  to 
hold  "Office[s]  of...  Trust"  under  the  Emoluments  Clause  of  the  U.S.  Constitution. 
Article  I.  Section  9,  Clause  8  and.  therefore,  that  the  Clause  may  proscribe  service  on  the 
Conference  by  (a)  members  of  firms  that  had  a  foreign  government  as  a  client,  whether  or  not 
the  Conference  member  represented,  or  performed  any  service  for.  the  foreign  government, 
and  (b)  professors  who  teach,  even  only  occasionally,  at  universities  that  are  instrumentalities 
of  a  foreign  government. 

We  believe  that  it  is  important  to  clarify  therefore  whether  private  sector  members  of  the 
Conference  in  fact  do  exercise  functions  tliat  make  them  holders  of  an  "otTice  of  profit  or 
trust"  under  the  Constitution. 

The  members  appointed  by  the  Chairman  from  the  private  sector  participate  in  the 
Conference's  advisory  activities  in  much  the  same  manner  as  do  members  of  most  of  the 
hundreds  of  other  advisory  committees  across  the  government.  They  meet  intermittently  in 
small  committees  to  review  consultant  reports  and  lorinulate  recommendations  and. 
collectively  in  semi-annual  plenary  sessions,  to  act  on  committee  recommendations.  They  are 
expected  to  bring  their  personal  and  professional  perspectives  to  their  deliberations.  Indeed, 
since  its  inception,  the  Conference  has  had  a  bylaw  that  reads  as  follows:  "Each  member  is 
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expected  to  participate  in  ail  respects  according  to  his  own  views  and  not  necessarily  as  a 
representative  of  any  agency  or  other  group  or  organization,  public  or  private.  "-- 

The  Conference's  advisory  activities  are  conducted  in  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (FACA),-^  which  require,  among  other  things,  that  the 
committee  membership  "be  fairly  balanced  in  terms  of  points  of  view  represented"-''  and  that 
its  advisory  activities  be  open  to  the  public.-"^ 

Public  members  do  not  participate  in  the  administration  or  operation  of  the  Conference  as 
an  agency.  The  responsibilities  and  functions  of  the  Conference  in  its  role  as  a  federal  agency 
-  e.g.,  the  collection  and  exchange  of  information;-*  the  development  of  inter -agency 
arrangements;-''  the  coordination  of  assistance  efforts  for  foreign  governments;^'  and  the 
implementation  of  recommendations  and  the  conduct  of  various  administrative  functions,  such 
as  the  preparation  of  the  Conference's  annual  budget  or  the  appointment  and  supervision  of 
stafP'  -  are  in  the  hands  of  the  presidentially  appointed  Chairman,  the  presidentially  appointed 
Council,  or  the  career  staff. 

From  time  to  time,  Congress  does  ask  the  Administrative  Conference  to  undertake  specific 
tasks.  Those  tasks  fall  generally  into  two  distinct  categories:  (1)  providing  advice  and  making 
recommendations,  and  (2)  undertaking  government-wide  coordination  activity.  As  a  general 
matter,  the  public  members  participate  only  in  the  advisory  and  recommendation  function. ^° 
Other,  more  operational  tasks,  such  as  interagency  coordination,  are  typically  assigned  to,  and 
performed  by.  the  Chairman  and  the  permanent  staff  in  the  Office  of  the  Chairman. 3' 

In  the  circumstances,  we  ask  the  Committee  to  add  a  final  sentence  to  section  593(b)(6), 
which  concerns  the  non-government  members  of  the  Conference  appointed  by  the  Chairman, 
that  will  expressly  recognize  that  the  Conference's  public  members  undertake  their  functions  as 
citizen-advisors  and  not  as  government  officials.  The  sentence  would  read;  "The  members 
shall  panicipate  in  the  activities  of  the  Conference  solely  as  private  individuals  without  official 
responsibility  on  behalf  of  the  Government  of  the  United  States  and,  therefore,  shall  not  be 


— See  1   C.F.R.  §302.1.     The  bylaw  was  aJopled  al  the  Conference's  initial  plenary  session  in   1968.     See 


Minutes  of  the  First  Plenary  Session  of  the  Administrative  Conference  (May  27,  1968).  at  p.  39 

24, 


~  5  U.S.C.  Appendix. 


'Id.  at  §5(h)(2). 

-^Id.  at  §10(a)and  (h). 

-^5  U.S.C.  !)i!594(2)and(3). 

-'5  U.S.C.  S594(4). 

-^5  U.S.C.  S594(5). 

-^5  U.S.C.  S§595(b)and(c). 

For  example,  in  the  Maynuson-Moss  Warranty-Federal  Trade  Commission  Improvements  Act,  Pub  L.  93- 
637.  Conj:ress  asked  the  Conference  to  study  and  make  recommendations  reyardiny  the  so-called  "hybrid 
rulemakinL''  procedures  in  the  statute.  The  statutorily  mandated  study  culminated  in  Recommendations  79-1, 
'Hvbrid  Rulemaking  Procedures  of  the  Federal  Trade  Commission,"  79-5,  "Hybrid  Rulemakini:  Procedures  of  the 
Federal  Trade  Commission  -  Administration  ot  the  Program  to  Reimburse  Participants'  Expenses,'  and  80-1, 
"Trade  Reyulalion  Rulemakini!  Under  the  Maynu.son  Moss  Warranty-Federal  Trade  Commission  Improvement 
Act." 

■"por  example.  Ihi.-  Equal  Access  to  Justice  Act  requires  agencies  to  issue  reyulalions  tor  the  award  of  tees  and 
expenses  "|a|fter  con.'.ultation  with  the  Chaiiiniiii  ot  the  Administrative  Conference  ot  the  United  Stales."  5 
U.S.C.  !>504(c)(l).  and  the  Government  in  the  Sunshine  Act  requires  agencies  to  issue  regulations  regarding  open 
meetings  "following  consultation  with  the  Offiif  of  the  Chiiimmn  of  the  Administrative  Conference  of  the  United 
States,"  5  U.S.C    s'SSP.Kg).  (emphasis  added) 
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considered  to  hold  an  office  of  profit  or  trust  for  purposes  of  Article  1.  Section  9,  Clause  8  of 
the  Constitution. "^- 

The  first  clause  is  identical  to  that  contained  in  President  Kennedy's  Executive  Order 
establishing  the  Temporary  Administrative  Conference  in  1961."  It  is  similar  to  that  included 
in  early  versions  of  legislation  to  establish  the  permanent  Conference.^'*  The  language  was 
removed  by  the  House  Judiciary  Committee,  which  explained: 

The  Committee  was  conrerned  lest  this  requirement  be  thought  to  prohibit 
agency  personnel  or,  for  that  matter,  non-Government  personnel  from 
recognizing  problems  encountered  by  their  own  agency  or  outside  organizations. 
While  the  committee  expects  conference  members  to  exercise  intellectual 
independence,  it  believes  it  best  to  omit  from  the  bill  any  instruction  on  this 
point.  ^^ 

As  explained  in  a  contemporaneous  analysis,  by  removmg  this  provision  "the  House  implicitly 
recognized  that  the  members  will  naturally  tend  to  represent  the  preconceptions  and  practices 
of  their  own  backgrounds."^* 

In  light  of  the  uncertainty  occasioned  by  the  recent  Justice  Department  advice,  we  believe 
it  is  important  to  restore  a  provision  that  sets  forth  the  traditional  --  and  contemporary  -- 
understanding  regarding  the  function  Conference  public  members  are  expected  to  play  in  the 
Conference's  activities.  We  emphasize  that  we  are  not  asking  Congress  to  consent  to  the 
acceptance  of  any  emolument  that  should  otherwise  be  prohibited.  We  are  asking  only  that  the 
Conference's  governing  statute  be  clarified  to  reflect  with  precision  the  role  that  the 
Conference's  public  members  are  expected  to  carry  out,  and  actually  perform.^'' 

Reimbursement  for  Publications  Costs 

During  our  House  Appropriations  Subcommittee  hearing  last  month,  several  committee 
members  suggested  that  the  Conference  could  obtain  additional  revenues  by  charging  interested 
persons  or  organizations  outside  the  government  for  publications  produced  by  the  Conference. 
The  Conference  uses  the  Government  Printing  Office  (GPO)  to  produce  its  major  publications, 
such  as  the  Federal  Administrative  Procedure  Sourcebook.  The  Conference  orders  a 
number  of  copies  of  these  publications  for  its  own  use,  including  some  distribution.  GPO 
offers  government  agencies  the  opportunity  to  order  copies  of  these  publications  at  a  pre- 
publication  price  that  reflects  only  the  printing  cost  for  the  additional  copies  ordered,  typically 


^■^e  members  of  (he  Council  appoinleU  bv  the  President  have  statutory  responsibilities  chat  are  not  shared  by 
the  other  Conference  members  See  5  U.S.C  ()595(b).  Therefore,  the  statutory  chanye  is  limited  to  those 
members  of  the  public  appointed  by  the  Chairman  with  the  approval  of  the  Council 

^^E.O.  10934.  22  FeJ    Rey.  3233  (1961). 

■''^Section  6(e)  of  S  1664  provided  that  "|e|ach  member  of  the  Conference  shall  participate  in  his  individual 
capacity  and  not  as  a  repre.sentalive  of  any  L-ovemmental  or  nonyovemmenlal  ori.'anization'  and  section  7  of 
H.R.  7201.  88th  Cong.,  1st  Se.ss..  provided'  that  "|e|ach  member  of  the  Assembly  shall  participate  in  his 
individual  capacity  and  not  as  a  representative  of  any  t'ovemmenlal  or  nongovernmental  organization."  See 
Eswblishiiif;  Adniimstraiivc  Cimfciciice.  Hearings  Before  Subcommittee  No.  3  ot  the  House  Committee  on  the 
Judiciary.  88th.  Cong..  2nd  Sess,  (1964)  pp.  4,  8. 

■'^H.  Rep.  No.  1565.  88th  Cong.,  2d  Sess..  icininied  ,n  1964  US  C. C.A.N    3202.  3204. 

^^Note.  The  Administrative  Conference  Act.  53  GEO.  L  J.  457.  472  (1965) 

■'^We  are  focusing  narrowly  on  the  Emoluments  Clause  and  not  on  any  other  staiiilory  or  regulatory  conflicl- 
of-interesl  provisions.  Moreover,  this  statutory  change  is  not  intended  to  atlecl  the  various  requirements  of 
FACA  that  will  continue  to  <;ovem  Conference  activities. 
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no  more  than  a  few  dollars  per  copy.  GPO  prints  additional  copies  for  sale  to  the  public  at  a 
higher  price.-'*  Smaller,  less  elaborate  publications,  such  as  consultant  reports  and  pamphlets, 
are  produced  by  the  Conference  using  its  desktop  publishing  equipment  and  are  not  sold  by 
GPO.  Upon  request,  the  Conference  distributes  individual  copies  of  all  of  its  publications  free 
of  charge  to  government  agencies  or  members  of  the  public,  as  long  as  supplies  last,  but 
directs  requesters  to  GPO  for  multiple  copies  of  those  publications  that  are  offered  for  sale  by 
GPO. 

In  response  to  questions  from  the  Appropriations  subcommittee  members,  we  stated  that  it 
V  IS  our  understanding  that  we  lacked  the  necessary  statutory  authority  to  charge  memb^'s  of 
the  public  for  our  publications  and  reuin  the  proceeds.  We  believe  that  such  authority  would 
be  useful.  If  such  authority  should  be  added  to  the  Administrative  Conference  Act,  we  could 
establish  a  reduced  price  for  academic  institutions,  nonprofit  organizations,  and  the  like. 
Guidance  from  the  committee  would  be  most  welcome. 

Conclusion 

//;  m\  mind,  the  ACUS's  mission  is  an  on-i>nini;  and  viral  one  which  cannot  be 
replaced.  The  ACUS  is  the  voice  of  authoriry  on  manx  admmisiranve  issues  that 
remain  invisible  lo  most  Americans,  yet  affect  them  profoundly  ....  Tlie  ACUS 
works  to  make  our  federal  agencies  more  efficient,  more  effective,  and.  most 
importantly,  more  cognizant  of  the  rif^hts  of  the  Americans  affected  by  their 
activities.  The  ACUS  is  the  voice  ofauihoriry  in  this  regard  and  it's  imperative 
that  it  not  be  silenced.    Representative  Joel  Hefley  (September  10,  1993) 

In  these  times  of  limited  resources,  finding  ways  of  reducing  the  costs  of 
government  -  and  of  government  regulation  and  government  program- 
administratton  --  presents  an  enormous  challenge.  As  an  agency  that  effectively 
combines  public  and  private  expertise  to  tackle  the  single-minded  task  of 
improving  federal  administrative  processes,  the  Administrative  Conference  is 
uniquely  suited  to  meet  this  challenge.  Thomas  Susman,  on  behalf  of  the 
American  Bar  Association  (March  23,  1994). 

The  fundamental  justification  for  the  Administrative  Conference  lies  in  the  reason  for  its 
creation  --  namely,  the  need,  in  a  complicated  modern  democracy  in  which  citizens  depend  on 
government,  or  are  regulated  by  it,  for  a  permanent,  independent  watchdog  over  the  fairness 
and  efficiency  of  the  administrative  process.  ACUS'  studies  and  recommendations  are 
nonpanisan  and  nonideological.  Over  its  26-year  history  spanning  seven  presidential 
administrations,  ACUS  has  taken  pride  in  saying  that  it  is  the  Administrative  Conference,  not 
the  Administration's  Conference.  Its  independent  advisory  role  cannot  be  duplicated  by 
another  executive  branch  agency. 

ACUS  has  never  precleared  its  recommendations  through  any  Administration.  That  is 
undoubtedly  one  reason  why  distinguished  law  professors  are  prepared  to  serve  as  ACUS 
consultants  and  prominent  private  citizens  of  both  major  political  parties  are  willing  to  donate 
their  time  to  ACUS'  deliberations.  ACUS  enforces  its  proposals  solely  by  persuasion  or  force 
of  logic.  So  It  IS  important  not  only  that  the  advice  it  provides  be  objective,  but  that  it  be 
perceived  as  objective. 

The  appropriations  ceilings  requested  by  ACUS  will  provide  modest  and  gradual  increases 
in  the  Conference's  appropriation  over  the  next  4  years.    They  will  permit  ACUS  to  continue 

^^For  example,  the  GPO  selK  our  most  recent  publication,  the  Manual  for  Administrative  Law  Judges. 
for  $9.50. 
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its  efforts  --  both  short-term  and  long-term  -  to  end  needless  litigation  and  streamline 
government  administrative  procedures  and  make  them  less  costly  to  the  taxpayer  and  the 
private  citizen.  They  will  allow  the  Conference  to  continue  this  vital  work  of  streamlining  the 
administrative  process  while  ensuring  that  the  government  deals  fairly  with  its  citizens. 
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Mr.  Bryant.  Thank  you  very  much.  The  Chair  recognizes  himself 

for  5  minutes. 

Given  that  one  of  the  Office  of  Management  and  Budget's  pri- 
mary objectives  is  to  formulate,  evaluate  and  coordinate  manage- 
ment procedures  and  program  objectives  within  and  among  the 
Federal  departments  and  agencies,  could  it  not  provide  the  same 
function  that  ACUS  provides  and  hence  eliminate  the  possible  du- 
plication of  the  two  agencies'  missions? 

Ms.  Katzen.  I  think  not.  As  you  know,  I  am  at  0MB  and  I  serve 
as  the  head  of  the  Office  of  Information  and  Regulatory  Affairs.  It 
would  be  our  office  that  would  be  assigned  ACUS'  functions.  I 
spend  a  lot  of  my  time  coordinating  regulatory  activities  within  the 
Federal  Government.  But  what  ACUS  does  that  I  cannot  do  is 
bring  together  the  private  sector  with  the  public  sector.  The  partici- 
pation of  the  private  citizens  who  have  experience  and  who  are  bi- 
partisan lends  an  integrity  to  the  process,  a  credibility  to  the  prod- 
uct, and  an  airing  of  issues  that  would  not  happen  if  the  discussion 
were  solely  within  the  administration. 

ACUS  has  for  a  long  time  said  that  it  is  very  proud  to  say  that 
it  is  the  Administrative  Conference,  not  the  administration's  Con- 
ference. I  think  the  independent  and  bipartisan  nature  is  very  ap- 
propriate where  we  are  talking  about  administrative  law  issues.  It 
should  not  be  ideologically  driven;  it  should  not  be  partisan  driven; 
and  therefore  I  think  that  ACUS  is  not  dupHcative  of  what  0MB 
does,  and  indeed  it  is  highly  beneficial. 

Mr.  Bryant.  You  have  at  the  agency  not  only  a  full  time  salaried 
Chairman  but  also  an  Executive  Director.  I  wonder  if  the  agency 
could  operate  just  as  effectively  if  the  bylaws  were  rewritten  so 
that  the  Executive  Director  would  be  the  person  with  many  of  the 
responsibilities  of  the  Chairman  and  the  Chairman  was  a  part-time 
person  serving,  apparently  like  you  do,  as  Vice  Chairman.  Why  do 
you  need  to  have  a  full-time  Chairman  and  a  full-time  Executive 
Director? 

Ms.  Katzen.  There  is  a  staff  of  24  that  is  called  for,  and  there 
are  a  variety  of  functions  for  the  Executive  Director  that  are  more 
administrative  than  poHcy  oriented.  We  have  all  been  tightening 
our  belts  and  people  have  been  doubling  up  in  lots  of  different 
areas  of  the  Government  as  we  find  our  resources  increasingly  hm- 

ited.  1      1        /r      r 

For  a  period  of  time  we  tried  to  operate  without  the  benefit  of 
someone  serving  in  that  capacity  or  trying  to  share  that  job  with 
some  of  the  other  jobs,  and  it  did  not  work  well.  The  logistical  prob- 
lems, the  administrative  problems,  staff  problems— and  it  does  take 
someone  full  time  to  handle  these  efforts— I  think  supports  the 
need  for  an  Executive  Director. 

The  Chairman  has  a  number  of  functions  that  will  take  that  per- 
son out  of  the  office.  There  are  consultations  on  the  Hill,  there  are 
meetings  with  various  interest  groups,  and  there  are  speaking  en- 
gagements. I  think  it  is  very  difficult  to  try  to  run  an  agency  when 
you  are  busy  working  on  the  substantive  issues  as  well.  Ordinarily, 
what  you  would  have  in  that  circumstance  would  be  a  deputy  who 
would  handle  the  administrative  responsibilities  while  the  policy 
person  is  focusing  on  policy. 
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There  have  been,  as  we  have  been  tightening  our  belts,  all  sorts 
of  accommodations.  That  is  not  one  that  had  previously  occurred  to 
me  because  of  my  own  experience  with  the  agency,  but  I  am  not 
particularly  sanguine  about  its  desirability  at  this  point. 

Mr.  Bryant.  I'm  curious  to  know  what  the  Chairman  does  all 
day  long.  What  does  the  Executive  Director  do?  What  are  they  both 
doing  all  day  long? 

Ms.  Katzen.  I  can't  tell  you  what  the  Chairman  does  all  day  long 
since  all  day  long  I  do  something  else,  but  I  can  tell  you  that  there 
has  been  a  loss  to  the  Conference  because  there  has  not  been  a  full- 
time  Chairman.  I  have  done  what  I  can  do  given  the  number  of 
hours  in  a  day  and  the  amount  of  energy  that  I  can  bring  to  any 
project.  There  is  a  visibility;  there  is  an  importance  to  the  position. 

I  know  that  the  previous  Chairmen  have  been  involved  in  such 
projects  as  assisting  international  efforts  on  administrative  law — 
this  would  be  conferences  overseas — and  working  with  agencies 
within  the  United  States,  and  with  state  and  local  agencies  that 
have  an  interest  in  administrative  law  issues.  In  the  past  there 
have  been  a  number — we  have  not  had  any  recently,  both  because 
of  our  lack  of  funds  this  year  and  because  of  the  lack  of  time  that 
I  have  a  number  of  symposiums  and  seminars  for  different  groups. 
One  I  recall  involved  the  banking  community,  which  was  interested 
in  understanding  the  administrative  law  aspects  of  a  change  in  the 
form  of  regulation.  Others  have  brought  together  those  agencies 
that  are  interested  in  the  ratemaking  process.  The  coordinating  of 
those  symposiums  takes  the  involvement  of  someone  who  is  consid- 
ered to  be  a  substantive  person  calling  together  the  relevant  ex- 
perts and  setting  up  the  seminars.  So  there  is  that  type  of  activity. 

There  has  also  been  substantial  testimony  before  Congress  on 
various  administrative  law  issues,  whether  it  is  in  the  area  of 
health  care  reform,  which  is  the  current  prime  subject,  or  other 
substantive  fields.  In  the  ADR  and  reg  neg  areas,  we  recently 
brought  together  some  of  the  most  prominent  people  in  the  field  to 
a  workshop  in  this  area.  Again,  this  would  be  what  the  chairman 
would  be  focusing  on  in  terms  of  the  public  outreach,  emphasizing 
and  speaking  to  the  importance  of  effective  administrative  law  poli- 
cies, practices  and  procedures. 

I  think  that,  try  as  I  might,  the  Conference  is  greatly  disadvan- 
taged by  the  fact  that  we  don't  have  a  full  time  chairman  and  that 
that  is  an  appropriate  full  time  position. 

Mr.  Bryant.  My  time  has  expired.  Mr.  Gekas. 

Mr.  Gekas.  I  thank  the  Chair. 

In  your  written  testimony  there  is  a  reference  to  an  item  which 
demonstrates  in  your  eyes  how  ACUS  has  helped  the  Social  Secu- 
rity Administration  in  tnose  representative  payee  cases.  I  have  pro- 
duced some  legislation  having  to  do  with  the  representative  payees 
that  have  corrupted  the  system  in  that  they  are  representative  pay- 
ees of  drug  addicts  who  in  SSI  name  their  bartender  as  representa- 
tive payee  in  some  cases,  just  to  exaggerate  the  point,  and  then  go 
on  their  merry  way  with  or  without  the  bartender  to  feed  their  ad- 
diction. So  I  am  very  much  interested  in  this  subject. 

Here  you  say  improving  the  process.  How  is  that  improved?  Do 
you  recall?  Do  you  know  the  specifics  of  that? 
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Ms.  Katzen.  I  don't  have  the  specifics  of  that.  I  would  be  happy 
to  supply  that  information.  I  know  that  one  of  the  areas  that  I  had 
been  involved  in  several  years  ago  concerned  the  processes  of  pro- 
viding information.  One  of  the  problems  with  a  number  of  adminis- 
trative agencies,  and  SSA  is  an  example  of  that,  is  that  people 
often  do  not  know  what  information  they  need  to  provide  to  get 
benefits  which  have  been  made  available  to  them.  I  know  that  in 
the  past  ACUS  has  worked  to  think  through  clarification  of  the 
standards  and  then  the  process  that  follows  thereafter.  But  I  can 
provide  you  additional  information  on  this  particular  recommenda- 
tion. 

Mr.  Gekas.  I  would  like  to  know  that. 

At  the  most,  ACUS  would  have  just  made  recommendations  and 
not  even  really  have  followed  up  to  see  whether  the  agency  in  ques- 
tion implemented  those  recommendations;  is  that  correct? 

Ms.  Katzen.  Not  completely,  sir.  Several  years  ago  there  was  a 
committee  that  was  called,  I  think,  the  future  of  ACUS,  on  which 
I  was  asked  to  serve.  It  looked  at  the  folio wthrough,  the  implemen- 
tation phases.  First  of  all,  there  had  been  some  work  in  progress 
even  then  in  ascertaining  what  kinds  of  implementation  efforts 
were  taking  place,  but  we  urged  that  more  followthrough  take 
place,  and  now  there  is  a  full  scale  effort  to  track  implementation. 

In  instances  where  we  make  recommendations,  we  will  either 
make  them  to  the  agency  itself  or  to  Congress  or  to  both.  In  some 
instances  we  have  formulated  it  that  ACUS  encourages  the  agency 
to  do  A,  B,  and  C,  and  if  it  does  not,  then  we  recommend  that  Con- 
gress pass  legislation  that  would  do  the  same  things.  So  our  rec- 
ommendations, if  meritorious  and  not  fiilly  implemented  by  the 
agency,  are  often  the  subject  of  thought  of  oversight  committees 
who  use  them  to  try  to  improve  the  processes.  Right  now  I  know 
SSA  is  a  major  issue  before  the  Congress — its  structure,  its  status, 
et  cetera — and  some  of  the  areas  that  we  have  been  working  on 
will  have  been  brought  to  relevant  committees'  attention. 

Mr.  Gekas.  But  you  have  no  indication  now  whether  there  was 
any  followup  or  pursuit  of  the  recommendations  that  were  made  in 
this  case,  the  representative  payee? 

Ms.  Katzen.  That's  correct.  I  do  not  in  this  case. 

Mr,  Gekas.  The  other  part  of  your  testimony  that  has  peaked  my 
interest  is  the  reference  to  the  private  sector  grants.  The  authority 
is  cited  that  the  Conference  has  statutory  authority  to  accept  gifts 
from  outside  sources,  and  then  it  quotes  the  U.S.C.  section.  I  would 
like  to  know  what  year  that  was.  That  was  not  part  of  the  original 
mandate,  was  it? 

Ms.  Katzen.  This  is  Gary  Edles,  our  General  Counsel. 

Mr.  Edles.  It  was  not  part  of  the  original  act,  Congressman.  It 
was  included  in  a  reauthorization  of  the  Conference.  I  believe  it 
was  8  years  ago;  it  may  have  been  12  years  ago.  I  can  provide  that. 
But  you  are  correct.  It  was  not  part  of  the  original  statute. 

Mr.  Gekas.  That's  what  I  thought. 

Do  the  grants  go  from  private  corporations  to  ACUS  or  do  they 
go  to  individual  members  of  the  board  or  segments  of  ACUS  for 
pursuit  of  a  particular  problem? 
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Mr.  Edles.  They  go  directly  to  the  Administrative  Conference. 
They  don't  go  to  individuals.  ACUS  distributes  and  administers  the 
grants.  They  are  done  from  foundations. 

Mr.  Gekas.  I  understand,  but  when  you  say  distributes,  that  im- 
plies to  me  that  it  goes  for  X,  Y,  and  Z  and  different  pursuits;  it 
doesn't  go  into  the  general  fund  as  such  for  general  purposes. 

Mr.  Edles.  In  the  case  of  the  two  grants  that  we  currently  have, 
one  from  the  Hewlett  Foundation  and  one  from  the  Culpeper  Foun- 
dation, those  grants  were  given  to  us  for  our  work  in  alternative 
dispute  resolution  and  they  were  specifically  earmarked  for  those 
areas.  They  have  been  used,  for  example,  to  issue  publications. 
They  have  oeen  used  to  sponsor  conferences  and  things  of  that  na- 
ture. But  those  grants  were  earmarked  by  the  grantor  for  that  spe- 
cific area  of  ACUS'  work. 

Mr.  Gekas.  Are  there  any  other  grants  besides  Hewlett  and 
Culpeper?  I  would  like  to  have  a  list  of  them. 

Mr.  Edles.  We  can  provide  that.  There  have  been  in  the  past. 

Mr.  Gekas.  Second,  I  would  like  to  have,  specificity  with  respect 
to  those  grants,  whether  ACUS  itself  was  the  beneficiary  or  a  com- 
mittee under  ACUS.  You  say  they  all  came  there. 

Mr.  Edles.  That's  correct. 

Mr.  Gekas.  Can  you  state  categorically  that  no  individual  mem- 
ber or  subcommittee  or  committee  of  ACUS  is  the  recipient  of  a 
grant  or  subgrant  for  purposes  of  pursuit  of  a  certain  issue? 

Mr.  Edles.  I  think  the  answer  to  that  is  yes,  but  rather  than 
make  a  commitment,  let  me  go  back  and  look  at  the  other  grants. 

Mr.  Gekas.  I  would  like  the  specificity  of  the  grants,  say.  Tor  the 
last  4  years. 

Ms.  Katzen.  We  can  provide  that  for  you. 

Mr.  Gekas.  There  was  something  else  here,  if  I  can  wake  up.  I 
may  want  to  in  the  context  of  the  questions  that  I  want  to  pose  to 
the  panel  also  ask  Ms.  Katzen  to  join  in  the  answer  of  those  ques- 
tions. Do  you  have  to  leave? 

Ms.  Katzen.  If  it  would  serve  your  purposes,  I  would  be  happy 
to  stay. 

Mr.  Gekas.  No,  you  can  go.  I  will  submit  them  later  to  you  if  you 
are  not  here  and  the  panel  cannot  answer  them. 

Ms.  Katzen.  Fine.  If  you  can  anticipate  some  of  those  now,  I  will 
be  happy  to  take  those  at  this  time. 

Mr.  Gekas.  My  time  has  run  out  and  I  want  to  think  out  exactly 
how  I  want  to  ask  the  questions.  Thank  you. 

Ms.  Katzen.  Thank  you. 

Mr.  Bryant.  I  have  a  couple  more  questions,  Ms.  Katzen.  One 
is  with  regard  to  the  pay  for  the  Chairman,  which  apparently  now 
is  $133,600,  the  same  as  is  received  by  the  Chairman  of  the  Fed- 
eral Reserve  Board  and  the  Deputy  Attorney  General.  I  wonder, 
given  the  responsibilities  of  the  Chairman,  if  that  is  necessary  or 
if  it  might  make  more  sense  to  put  it  at  level  3,  which  is  $123,100, 
or  maybe  level  4. 

Ms.  Katzen.  Which  happens  to  be  what  I  earn. 

This  is  a  subject  that  we  have  discussed  before.  My  understand- 
ing is  that  the  selection  of  level  2  was  an  attempt  by  the  original 
drafters  to  provide  an  indication  of  the  prestige  and  the  importance 
they  attached  to  ACUS,  and  to  make  sure  that  the  Chairman  of 
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ACUS  was  not  in  effect  outranked  by  any  other  chair  of  an  agency 
that  would  be  a  cooperative  member.  I  have  discussed  this  with  the 
nominee-designee  for  the  chairmanship  and  with  others,  and  I 
think  pay  level  3  would  be  more  appropriate  to  the  degree  of  re- 
sponsibility that  is  carried  out,  and  she  concurs  in  that  judgment. 

Mr.  Bryant.  This  person  has  already  been  designated? 

Ms.  Katzen.  Yes.  The  President  announced  his  intention  to 
nominate  Thomasina  Rogers.  She,  as  I  imderstand  it,  has  pre- 
sented all  the  papers,  has  been  fully  vetted  and  the  final  docu- 
mentation is  awaiting  signature.  Her  nomination  will  be  sent  to  the 
Senate  very  shortly.  This  is  something  that  we  have  said  about  a 
number  of  nominees,  but  very  shortly. 

Mr.  Bryant.  Some  of  the  judges  have  complained  about  the  in- 
ability of  the  assembly  and  the  Council  when  meeting  to  always 
have  a  quorum  there.  Apparently  the  rules  require  that  a  majority 
of  the  members  of  the  Conference  shall  constitute  a  quorum  of  the 
assembly;  a  majority  of  the  council  shall  constitute  a  quorum  of  the 
Council. 

To  your  knowledge,  has  ACUS  ever  had  a  problem  meeting  its 
quorum  requirements  for  the  assembly  or  the  Council  as  set  forth 
in  the  bylaws? 

Ms.  Katzen.  In  the  10  years  during  which  I  am  familiar  with 
ACUS  activities,  and  having  attended  the  two  plenary  sessions 
each  year  that  are  held,  there  has  been,  to  my  knowledge,  only  one 
instance  of  a  request  to  call  for  a  quorum.  It  was  in  the  middle  of 
a  debate  on  an  AU  report  which  was  not  well  received  by  all  of 
the  AU's.  There  were  some  who  had  supported  it  vigorously;  there 
were  others  who  had  opposed  it.  It  was  a  relatively  divisive  discus- 
sion. One  of  the  opposing  ALJ's  called  for  a  quorum  call.  This  is 
the  only  time  that  I  can  remember  in  10  years  where  this  had  hap- 
pened. 

For  the  most  part,  there  are  a  lot  of  people  in  the  room.  I  know 
that  seems  sort  of  a  strange  way  of  putting  it,  but  the  room  in 
which  we  hold  the  plenary  session  is  full.  ACUS  has  100  members. 
I  have  looked  out  over  the  audience  on  a  number  of  occasions  and 
found  75  to  80  people.  I  haven't  counted  them.  These  are  people 
who,  as  I  said  before,  may  be  law  professors,  may  be  private  practi- 
tioners, and  they  will  come  in  for  those  items  that  they  care  a  great 
deal  about  and  then  they  may  leave  and  come  back  an  hour  later 
when  another  issue  is  on  the  floor. 

Mr.  Bryant.  Do  you  take  attendance? 

Ms.  Katzen.  We  do  indirectly.  I  want  to  be  very  precise  in  my 
answers.  When  you  arrive  you  receive  your  name  tag.  Then  you  are 
checked  off.  If  you  go  out,  you  are  supposed  to  leave  your  name  tag 
at  the  front  desk  so  that  the  next  morning  when  you  arrive — tradi- 
tionally the  sessions  are  held  on  the  afternoon  of  the  first  day  and 
the  morning  of  the  second  day — ^you  get  your  name  tag  back,  and 
that  is  a  way  of  taking  attendance.  There  are  people  who  have 
walked  off  and  not  returned  their  name  tag.  There  are  other  people 
who  will  come  in  and  say,  I'm  going  to  be  nere  for  a  while.  But  we 
do  have  the  names  of  those  who  are  there  and  can  provide  them 
for  you. 

I  should  add  that  we  operate  largely  by  consensus  and  it  is  not 
unusual  to  have  a  voice  vote  on  many  of  the  issues  where  there  is 
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little,  if  any,  dissention  or  controversy.  Where  it  is  controversial 
those  who  are  opposed  to  a  proposal  rather  than  those  who  favor 
it  normally  will  show  up  to  argue  against  it.  Again,  in  my  10  years 
there  was  only  one  instance  where  there  was  an  actual  request  for 
a  aquorum  call. 

Mr.  Gekas.  Would  the  Chair  yield  to  follow  up  on  that  question? 

Mr.  Bryant.  Sure. 

Mr.  Gekas.  No  one  has  objections  to  a  voice  vote,  least  of  all 
Members  of  Congress,  but  the  establishment  of  a  quorum  to  pre- 
cede the  voice  vote  requires  in  your  case,  it  seems  to  me,  at  least 
a  declaration  by  the  convener,  by  the  Chair,  that  X  and  Y  numbers 
of  people  are  in  attendance,  therefore  a  quorum  has  been  achieved 
or  a  quorum  is  not  present,  and  then  to  proceed  with  business. 

Does  that  take  place?  Does  that  ordinary  course  of  declaratory 
business  to  open  a  session  occur? 

Ms.  Katzen.  The  call  for  a  quorum  is  in  our  bylaws.  It  would  be 
triggered  by  someone  requesting  it. 

Mr.  Gekas.  I'm  not  asking  that. 

Ms.  Katzen.  We  do  not  start  each  session  by  saying  do  we  have 
the  requisite  number  of  people  here. 

Mr.  Gekas.  Why  not? 

Ms.  Katzen.  Because  the  beginning  of  the  session  starts,  for  ex- 
ample, with  a  statement  by  the  Chair,  and  while  I  am  giving  my 
report  of  what  has  happened  since  the  last  plenary,  10,  15,  or  20 
people  will  come  in.  We  are  not  taking  any  business  other  than 
making  a  report.  We  may  discuss  an  issue  for  a  long  time  during 
which  other  people  are  arriving.  No  one  has  ever  raised  a  question 
before.  It  is  possible  to  institute  additional  procedures. 

Mr.  Gekas.  Are  you  saying  to  me  and  to  the  subcommittee  that 
it  is  possible  that  over  the  last  several  years  or  even  from  the  be- 
ginning of  the  work  of  ACUS  that  recommendations  and  actions 
taken  and  forwarded  to  Congress,  as  you  indicated,  or  to  an  agency 
for  implementation  of  changes,  et  cetera,  in  the  processes,  that  for 
the  most  part  we  can't  tell  from  an  examination  of  the  record 
whether  a  majority  or  a  quorum  was  present  at  the  time  of  the 
meetings  that  fostered  those  recommendations?  Is  that  what  you 
are  telling  us? 

Ms.  Katzen.  Having  participated  in  these,  I  can  tell  you  that  in 
my  experience  there  have  been  a  number  of  people,  a  large  number 
of  people,  a  full  house  on  a  number  of  these  occasions,  but  I  cannot 
tell  you  that  in  each  and  every  instance 

Mr.  Gekas.  Are  minutes  kept? 

Ms.  Katzen.  Reports  are  kept. 

Mr.  Edles.  The  proceedings  are  transcribed  by  a  reporter  just  as 
these  are,  and  those  are  publicly  available. 

Mr.  Gekas.  Shouldn't  they  be  available  first  to  the  Executive 
Secretary  and  to  the  Chair  to  determine  right  at  the  outset  or  even 
as  an  afterthought  that  the  recommendations  sent  to  X  agency 
were  based  on  the  fact  that  a  quorum  was  in  function? 

You  are  telling  us,  Mrs.  Katzen,  and  it  is  apparently  in  your  tes- 
timony, that  a  lot  of  the  determination  of  the  procedure  is  based 
on  your  recollection  or  your  observation  as  to  the  existence  of  the 
quorum  or  the  presence  of  a  quorum  or  the  continued  presence  of 
a  quorum,  some  leave,  some  come  back,  and  all  of  that.  That  is  un- 
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satisfactory  to  me.  It  is  totally  unsatisfactory.  In  fact,  it's  almost 
in  disregard  of  the  mandate. 

Ms.  Katzen.  I  have  been  in  a  number  of  organizations  where 
they  are  acting  strictly  by  rules  that  require  a  call  for  a  quorum 
before  each  vote,  and  there  is  a  motion  to  waive  the  quorum  call. 
Someone  stands  up  and  says,  "Motion  to  waive  the  call  for 
quorum,"  and  they  say,  "Fine,  and  the  proceedings  continue.  There 
is  no  quorum  call  because  people  by  a  voice  vote  have  said  there 
is  no  need  to  have  a  quorum  call.  That  is  the  kind  of  environment 
in  which,  as  we  sit  in  this  amphitheater,  there  are 

Mr.  Gekas.  Totally  unsatisfactory  response.  What  I  am  getting 
is,  do  the  bylaws  or  the  statutory  authority  require  a  quorum  or 
a  majority  of  those  present  to  enact  or  to  make  any  kind  of  rec- 
ommendations to  take  any  kind  of  action? 

Mr.  Edles.  The  statute  does  not  have  any  quorum  requirement 
contained  in  it.  The  Conference  has  bylaws  which  require  a  major- 
ity of  the  members  to  constitute  a  quorum.  We  make  a  call  to  the 
membership  by  way  of  letter  announcing  the  date  and  time  of  the 
meeting.  The  plenary  sessions  tend  to  begin  on  schedule,  and  we 
do  not  presume  a  quorum  to  be  present  or  absent  in  the  absence 
of  somebody  asking  about  it. 

Mr.  Gekas.  Then  you  can  proceed  without  knowing  whether  a 
quorum  or  officially  noting  that  a  quorum  is  present.  That's  obvious 
and  it's  wrong,  in  my  judgment. 

I  thank  the  gentleman  for  yielding. 

Mr.  Bryant.  Ms.  Katzen,  you've  been  with  ACUS  as  a  private 
citizen  and  also  in  the  capacity  of  a  public  servant  as  well.  I  think 
I  heard  you  say  this,  but  you  might  reaffirm  it.  Your  impression 
has  been  that  by  and  large  you've  had  a  significant  percentage  of 
the  members  participating  when  you  have  been  making  decisions? 

Ms.  Katzen.  Yes,  sir. 

Mr.  Bryant.  You  said  you  had  somebody  only  call  for  a  quorum 
one  time.  What  was  the  result? 

Mr.  Edles.  He  was  not  a  voting  member.  He  didn't  have  the  au- 
thority to  make  the  call.  I  believe  he  requested  that  other  people 
who  had  voting  rights  make  a  quorum  request,  and  none  of  the 
other  members  with  voting  rights  cared  to  make  a  quorum  request 
and  so  none  was  taken. 

Mr.  Bryant.  So  there  has  actually  never  been  a  call  for  a 
quorum. 

Mr.  Edles.  There  in  fact  has  never  been  a  call  for  a  quorum  by 
someone  with  authority  to  ask  for  it.  That's  correct. 

Mr.  Bryant.  These  people  that  serve,  all  of  them  serve  for  free, 
right? 

Ms.  Katzen.  With  the  exception  of  the  Chairman  and  the  career 
staff",  all  members  of  the  Conference  serve  without  any  compensa- 
tion. They  are  reimbursed  for  travel  if  the  come  from  outside  Wash- 
ington for  an  official  meeting  associated  with  the  Conference,  but 
they  receive  no  compensation  for  their  time. 

Mr.  Bryant.  About  how  many  of  them  don't  live  in  Washington 
or  in  the  area? 

Ms.  Katzen.  In  my  most  recent  appointments,  I  leaned  heavily 
toward  Washington  because  we  do  not  have  the  money  to  pay  trav- 
el, and  I  would  rather  have  committee  meetings  attended  than  be 
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restricted.  There  has  been  an  attempt  in  the  past,  as  I  understand 
it,  to  try  to  get  a  substantial  number  of  people  from  outside  the 
beltway  so  we  have  geographical  representation.  I  know  there  are 
people  serving  from  Iowa  and  Oklahoma  and  California  and  Michi- 
gan. They  come  from  across  the  United  States. 

Mr.  Bryant.  How  often  do  these  meetings  take  place? 

Ms.  Katzen.  Each  year  there  are  two  plenary  sessions,  one  usu- 
ally in  June  and  one  in  December  or  January.  So,  twice  a  year  for 
the  full  assembly.  There  are,  in  addition,  committee  meetings  held. 
A  lot  of  the  work  is  done  through  committees.  When  a  consultant 
prepares  a  report,  it  is  then  submitted  to  a  committee,  and  the  re- 
port is  discussed.  There  are  usually  several  meetings  at  which  the 
committee  reviews  drafts  of  recommendations.  The  committee  will 
review  them  with  the  agency.  It's  standard  practice  to  invite  the 
agency  Greneral  Counsel  or  the  head  of  the  agency  or  someone  from 
the  agency  and  ask,  does  this  make  sense?  Is  this  useful?  Are  there 
other  things  that  we  are  missing?  And  there  is  a  full  discussion  at 
the  committee. 

These  committee  meetings  are  preceded  by  a  notice  in  the  Fed- 
eral Register  that  they  are  taking  place  and  that  they  are  open  to 
the  public. 

After  that,  the  committee  reports  the  recommendation  to  the  ple- 
nary session — that  is,  these  two  times  a  year  events. 

Mr.  Bryant.  I  assume  that  it  is  clear  or  it  is  on  the  agenda  what 
is  probably  going  to  happen,  barring  somebody  making  a  very 
strong  objection,  so  that  a  person  who  sees  what  is  going  on,  maybe 
has  read  some  of  the  committee  reports  and  approves  of  it,  may  not 
feel  it  is  all  that  necessary  to  be  there.  Is  that  correct? 

Ms.  Katzen.  I  think  that  is  accurate.  Gary  had  mentioned  that 
we  send  out  a  notice  of  a  plenary  session.  It's  accompanied  by  an 
agenda  and  the  recommendations  that  will  be  coming  to  the  floor, 
along  with  the  consultant's  study  that  underlies  the  recommenda- 
tions. In  addition,  as  I  said,  the  various  committee  meetings  have 
given  not  only  Conference  members  but  also  the  public  itself  a 
chance  to  comment.  So  there  has  usually  been  a  very  full  airing  be- 
fore a  recommendation  ever  comes  to  the  floor  of  the  plenary 
session,  and  at  that  point  those  who  have  an  interest  will  clearly 
be  there.  My  experience  is  that  those  who  have  any  problems  are 
the  first  to  arrive  and  not  the  last. 

Mr.  Bryant.  Thank  you.  Thank  you  very  much  not  only  for  your 
service,  particularly  as  Acting  Chairman  for  a  long  time  where  you 
have  not  gotten  paid  anything  for  it,  and  for  your  patience  with  our 
prickly  questions  this  morning.  Thank  you  very  much. 

Ms.  Katzen.  I  thank  you. 

Mr.  Bryant.  At  this  time  we  would  ask  the  second  panel  to  come 
forward,  which  consists  of  Judge  Alan  Heifetz,  Chief  Administra- 
tive Law  Judge,  U.S.  Department  of  Housing  and  Urban  Develop- 
ment; David  Vladeck,  executive  director.  Public  Citizen  Litigation 
Group;  Thomas  Sargentich,  professor  of  law,  Washington  College  of 
Law,  American  University;  and  Thomas  Susman,  member,  Amer- 
ican Bar  Association. 

We  will  start  with  each  of  you  in  the  order  in  which  I  announced 
your  presence  here  today.  I  would  ask  you  to  limit  your  statements 
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to  5  minutes  so  that  we  might  proceed  to  the  questioning.  First, 
Judge  Heifetz. 

STATEMENT  OF  ALAN  W.  HEIFETZ,  CHIEF  ADMINISTRATIVE 
LAW  JUDGE,  U.S.  DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Mr.  Heifetz.  Thank  you,  Mr.  Chairman,  Mr.  Gekas.  I  appreciate 
your  invitation  to  testify  on  the  reauthorization  of  the  Administra- 
tive Conference.  I  have  prepared  written  testimony  which  I  would 
ask  to  be  accepted  into  the  record  as  written. 

I  have  been  an  appointed  member  of  the  Administrative  Con- 
ference for  8  years.  I  find  the  agency  to  have  made  and  continues 
to  make  significant  contributions  to  the  improvement  of  the  admin- 
istrative process  in  government  operations. 

To  me,  ACUS  is  the  administrative  analog  to  the  Judicial  Con- 
ference of  the  United  States  and  the  Federal  Judicial  Center.  It  is 
a  central  point  for  research  and  recommendations  for  the  improve- 
ments in  the  administration  and  management  of  administrative 
regulation  and  litigation.  It  is  a  forum  in  which  ideas  and  experi- 
ences may  be  shared  to  the  end  that  departments  and  agencies 
across  a  wide  Federal  Government  spectrum  may  learn  how  best 
to  improve  their  practices  and  procedures  and  to  avoid  difficulties 
and  problems  encountered  both  by  the  regulators  and  the  regu- 
lated. Without  such  a  forum,  agencies  would  be  condemned  by  igno- 
rance to  repeat  the  mistakes  of  others  and  to  expend  their  own  re- 
sources for  self-study  and  analysis  without  the  benefit  of  an  objec- 
tive, outside  perspective. 

As  an  administrative  law  judge,  I  have  had  the  opportunity  to 
utilize  daily  publications  of  the  Conference  over  the  years,  starting 
with  the  Manual  for  Administrative  Law  Judges,  the  Federal  Ad- 
ministrative Procedure  Sourcebook,  and  the  Sourcebook  for  Agency 
Use  of  Alternative  Means  of  Dispute  Resolution,  which  we  have 
used  to  a  great  extent  at  HUD  in  allowing  the  resolution  of  cases 
by  settlement  judges  at  any  time  prior  to  the  filing  of  a  complaint 
to  just  before  the  actual  hearing  of  the  case  by  a  presiding  judge. 

I  believe  that  we  have  not  reached  the  stage  in  administrative 
procedure  or  litigation  where  we  have  found  total  fairness,  ade- 
quacy and  efficiency  in  the  administrative  process.  It  is  a  changing 
and  evolving  matter,  and  given  the  dynamic  nature  of  administra- 
tive law,  there  is  a  continuing  need  for  a  forum  in  which  to  study 
the  operation  of  new  laws,  their  effects  on  interested  parties,  and 
the  continued  appropriateness  of  their  use  given  their  intended 
purposes. 

There  are  studies  ongoing  right  now,  for  instance,  that  would  im- 
pact on  cases  that  we  near  at  HUD.  I  have  detailed  in  my  written 
statement  an  example  of  debarment  and  suspension.  It's  a  govem- 
mentwide  process,  but  there  are  problems  in  implementing  it  in  a 
particular  agency,  and  hopefully  the  Administrative  Conference 
will  continue  to  study  that. 

Debate  has  been  rigorous  at  the  Administrative  Conference.  Con- 
sensus is  the  desired  end;  respect  for  disagreement  is  the  guiding 
ethos.  I  have  not  always  agreed  with  every  recommendation  of  the 
Conference,  but  I  do  believe  that  they  have  given  me  voice  and  I 


31 

have  been  able  on  some  occasions  to  make  recommendations  more 
palatable  if  not  totally  harmonious  with  my  own  views. 

In  the  recent  past,  though,  there  have  been  some  vengeful  critics 
of  the  Conference  who  have  decided  to  express  their  disagreement 
with  ACUS  recommendations  by  seeking  to  abolish  the  Conference. 
That  is  a  revenge  for  their  disagreement  with  its  output.  Regret- 
tably, I  find  a  small  handful  of  some  very  vocal  administrative  law 
judges  at  the  vanguard  of  those  critics.  The  criticism  arose  out  of 
the  Conference's  report  and  recommendations  on  the  Federal  Ad- 
ministrative Judiciary. 

I  think  perhaps  the  most  outstanding  recommendation  with 
which  some  of  my  colleagues  have  had  a  disagreement  is  that  no 
decision  should  be  made  at  this  time  about  proposals  for  an  inde- 
pendent corps  of  administrative  law  judges.  That  brought  forth  a 
firestorm  of  rhetoric  that  eclipsed  cold  logic  and  calm  debate. 

I  don't  intend  to  debate  the  merits  of  an  independent  corps  here, 
but  suffice  it  to  say  that  the  concept  has  been  seen  by  some  as  a 
panacea  for  ALtTs  who  hear  social  security  cases,  by  others  as  a 
means  to  greater  stature  and  independence,  and  by  yet  others  as 
a  dilution  of  expertise  and  diminution  of  agencv  control  over  policy. 

I  don't  believe  that  that  disagreement  whicn  has  been  debated, 
which  I  think  this  committee  has  a  good  deal  of  knowledge  about, 
should  obscure  the  good  work  of  the  Conference.  No  one  is  suggest- 
ing and  I  know  of  no  administrative  law  judge  who  denigrates  in 
any  way  social  security  judges  or  the  problems  that  they  face.  It's 
just  that  we  believe  that  those  discrete  problems  ought  to  be  ad- 
dressed in  discrete  legislation. 

It  seems  to  me  that  what  the  committee  has  to  realize  is  that 
there  is  a  relatively  small  but  outspoken  group  of  administrative 
law  judges  who  support  the  corps  but  in  their  zeal  to  vanquish  any 
perceived  opposition  to  the  bill  they  have  overtaken  their  own  pro- 
fessional self-interest  and  thev  want  to  destroy  an  agency  dedicated 
to  improving  the  process  of  wnich  they  are  an  essential  part. 

I  would  just  leave  the  committee  with  this  thought.  The  thought 
of  abolishing  ACUS  reminds  me  of  Plato's  description  in  the  "Apol- 
ogy" of  the  trial  of  Socrates.  Socrates  was  found  guilty  of  criminal 
meddling  in  that  he  inquired  into  things  below  the  earth  and  in  the 
sky,  he  made  the  worse  appear  the  better  cause,  and  he  taught  oth- 
ers to  follow  his  example.  It  is  in  the  Socratic  spirit  that  ACUS  has 
engaged  in  study,  discourse,  and  edification.  It  should  not  be  of- 
fered hemlock. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  Heifetz  follows:] 
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Thank  you  for  your  invitation  to  testify  on  the  reauthorization  of  the 
Administrative  Conference  of  the  United  States  (ACUS).   This  June,  I  will  have 
completed  eight  years  as  an  appointed  member  of  ACUS,  an  agency  that  I  believe  has 
made,  and  should  continue  to  make,  significant  contributions  to  the  improvement  of  the 
administrative  process  and  Government  operations. 

Service  to  the  Administrative  Conference  has  been  an  honor,  a  pleasure,  and  an 
intellectual^  challenging  experience.   The  membership  of  ACUS  has  included 
distinguished  experts  in  administrative  law  and  process  from  government,  academia,  and 
the  private  bar.    As  a  law  student,  I  poured  over  the  textbook  on  Administrative  Law 
that  was  written  by  Kenneth  Culp  Davis.   I  studied  the  provisions  of  the  Administrative 
Procedure  Act,  a  statute  that  was  fathered  by  Walter  Gellhom.    I  was  taught  by  a 
student  of  the  legendary  Professor  Clark  Byse.   Years  later  at  my  first  plenary  session  of 
ACUS,  I  was  treated  to  the  first  of  many  debates  over  the  next  several  years  among 
those  three  titans  of  administrative  law  who  are  members  of  the  Administrative 
Conference.   In  addition  to  those  and  other  noted  academics,  I  have  been  privileged  to 
work  with  judges  such  as  Stephen  Breyer,  Stanley  Sporkin.  S.  Jay  Plager  and  Antonin 
Scalia.     I  have  also  had  the  pleasure  of  sharing  thoughts  with  distinguished  lawyers  such 
as  Sally  Katzen,  Elliot  Bredhoff,  Alan  Morrison,  Betty  Southard  Murphy,  Thomas 
Susman,  and  Reuben  Robertson,  to  name  only  a  few. 

To  me,  ACUS  is  the  administrative  analogue  to  the  Judicial  Conference  of  the 
United  States  and  the  Federal  Judicial  Center.   It  is  the  central  point  for  research  and 
recommendatioiis  for  improvements  in  the  administration  and  management  of 
administrative  regulation  and  litigation.   It  is  a  forum  in  which  ideas  and  experiences 
may  be  shared,  to  the  end  that  depanments  and  agencies  across  the  wide  federal 
government  spectrum  may  learn  how  best  to  improve  their  practices  and  procedures  and 
to  avoid  difficulties  and  problems  encountered  both  by  the  regulators  and  the  regulated. 
Without  such  a  forum,  agencies  would  be  condemned  by  ignorance  to  repeat  the 
mistakes  of  others  and  to  expend  their  own  resources  for  self-study  and  analysis  without 
the  benefit  of  an  objective,  outside  perspective. 

In  addition  to  its  recommendations  to  agencies  and  Congress.  ACUS  has 
im.proved  the  administrative  process  through  its  publication  of  materials  which  are  of 
enormous  practical  use.   Three  have  been  of  particular  interest  to  me.   As  a  newly 
appointed  admiiiistrative  law  judge  in  1978,  I  had  at  my  disposal  the  first  incarnation  of 
the  Manual  for  Administrative  Law  Judges.   It  was  commissioned  and  published  by  ACUS 
to  promote  the  use  of  good  procedural  techniques  adapted  to  the  needs  of  the 
administrative  judiciary.  That  publication  recently  came  out  in  its  third  edition.    Since  its 
first  publication  in  1985,  I  have  kept  on  my  desk  a  copy  of  the  Conference's  Federal 
Administrative  Procedure  Sourcebook,  an  invaluable  compendium  of  important  procedural 
statutes  affecting  federal  agencies.   The  Sourcebook  concisely  discusses  the  purpose, 
operation,  legislative  history  and  implementing  regulations  of  each  statute,  lists 
bibliographical  resources,  and  contains  texts  and  interpretive  materials.   Finally,  from 
ideas  and  techniques  taken  from  the  Sourcebook:  Federal  Agency  Use  of  Alternative  Means 
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of  Dispute  Resolution,  I  have  developed  procedures  at  HUD  that  allow  for  the  resolution 
of  cases  by  settlement  judges  at  any  time  from  the  filing  of  a  complaint  to  just  before  the 
actual  hearing  of  a  case  by  a  presiding  judge. 

Although  I  believe  that  the  work  of  ACUS  has  been  fruitful,  useful,  and 
beneficial,  I  disagree  with  those  who  would  suggest  that  the  Conference's  mission  has 
been  accomplished  because,  presumably,  we  have  reached  a  state  of  total  fairness, 
adequacy,  and  efficiency  in  the  administrative  process.   As  this  Committee  well  knows, 
administrative  law  and  regulation  is  not  static.   It  is  ever  changing  and  evolving.   Given 
that  dynamic  nature,  there  is  a  continuing  need  for  a  forum  in  which  to  study  the 
operation  of  new  laws,  their  effects  on  interested  parties,  and  the  continued 
appropriateness  of  their  use,  given  their  intended  purposes. 

Drawing  on  my  experience  as  the  Chief  Administrative  Law  Judge  at  HUD,  I  can 
assure  the  Committee  of  the  need  to  study,  as  the  Conference  is  about  to,  the  process  by 
which  contractors  and  grantees  are  suspended  and  debarred.   Government-wide 
regulations  for  debarment  and  suspension  have  been  in  place  for  a  number  of  years  now, 
but  their  effects  have  not  been  studied.   But  while,  with  a  few  notable  exceptions,  the 
Courts  have  upheld  the  process,  there  have  been  repeated  calls  for  increased  procedural 
protections  for  those  faced  with  the  prospect  of  being  put  out  of  business,  their 
employees  losing  their  jobs,  and  their  customers  who  may  be  consumers  or  recipients  of 
government  benefits.   The  Administrative  Conference  of  the  United  States  can  provide 
the  resources  and  the  expertise  necessary  to  study  these  issues  and  to  make 
recommendations  to  the  Congress  and  affected  agencies. 

As  with  any  rigorous  intellectual  process,  debate  over  reports  and 
recommendations  at  ACUS  is  generally  lively  and  seldom  produces  unanimous 
agreement  on  the  final  outcome.   Consensus  is  the  desired  end;  respect  for  disagreement, 
the  guiding  ethos.   I  have  not  always  agreed  with  the  recommendations  of  the 
Conference.   But  I  have  always  felt  that  my  views  were  respected  and  taken  seriously. 
On  some  occasions  I  have  been  able  to  persuade  the  plenary  session  of  ACUS  to  change 
recommendations  to  make  them  more  palatable,  if  not  totally  harmonious  with  my  views. 
However,  in  the  recent  past,  some  vengeful  critics  of  ACUS  have  decided  to  express 
their  disagreement  with  ACUS  recommendations  by  seeking  to  abolish  the  Conference  is 
the  best  revenge  for  their  disagreement  with  its  output.   Regrettably,  I  find  a  small 
handful  of  very  vocal  administrative  law  judges  at  the  vanguard  of  those  critics. 

The  Conference's  report  and  recommendations  on  The  Federal  Administrative 
Judiciary  were  controversial  from  the  begiiming.   Some,  but  not  all,  of  my  concerns  were 
assuaged  by  changes  made  to  the  recommendations  during  committee  hearings  and  the 
plenary  sessions  that  voted  on  the  final  recommendations.   However,  the 
recommendations  that:    (1)  AUs  be  appointed  from  a  broader  list  of  qualified  applicants 
so  as  to  include  more  women  and  minorities;  (2)  provision  be  made  for  peer  review  of 
AU  performance;  (3)  some  Administrative  Judges  be  converted  to  AUs;  and  (4)  most 
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significantly,  no  decision  should  be  made  at  this  time  about  proposals  for  an  independent 
corps  of  AUs,  brought  forth  from  some  AUs  a  firestorm  of  rhetoric  that  eclipsed  cold 
logic  and  calm  debate. 

At  the  heart  of  the  matter  is,  of  course,  the  issue  of  an  independent  AU  corps. 
This  Committee  is  well  aware  of  that  issue,  and  I  do  not  intend  to  debate  its  merit  here. 
Suffice  it  to  say,  the  Corps  concept  has  been  seen  by  some  to  be  a  panacea  for  AUs  who 
hear  social  seairity  cases,  by  others  as  a  means  to  greater  stature  and  independence,  and 
by  yet  others  Xi  a  dilution  of  expertise  and  a  diminution  of  agency  control  over  policy.   I 
know  of  no  ALJ  who  does  not  recognize  that  SSA  AUs  are  entitled  to  the  same  respect 
and  recognition  as  other  AUs  and  that  they  have  legitimate  concerns  for  their  status  that 
ought  to  be  addressed  by  appropriate  legislation.   However,  most  AUs  outside  of  SSA 
believe  that  the  present  proposal  for  a  corps  not  only  will  not  resolve  those  concerns,  but 
will  create  new  problems  without  benefitting  administrative  adjudication  throughout  the 
Government. 

That  relatively  small,  but  outspoken  group  of  AUs  who  support  the  present  Corps 
Bill,  in  their  zeal  to  vanquish  any  perceived  opposition  to  the  Bill  has  overtaken  their 
own  professional  self-interest;  they  want  to  destroy  an  agency  dedicated  to  improving  the 
process  of  which  they  are  an  essential  part.   The  same  critics'  names  appear  on  the 
letterheads  of  several  different  AU  organizations.   According  to  a  Winter  1994  column 
of  the  ABA'S  Judicial  Administration  Division,  an  AU  member  of  that  Division's 
National  Conference  of  Administrative  Law  Judges  who  does  not  work  for  SSA  actually 
wrote  a  position  paper  for  the  Association  of  Administrative  Law  Judges,  Inc.,  (an 
organization  of  SSA  AUs)   "countering,  exposing  and  helping  to  render  harmless  the 
activities  of  the  Administrative  Conference  of  the  United  States.. .in  opposition  to  the 
Corps."    That  position  paper  became  an  attachment  to  a  Senate  Judiciary  Committee 
report  on  the  Corps  in  response  to  the  minority  views  of  that  Committee.   In  January 
1994,  the  President  of  the  Association  of  Administrative  Law  Judges,  Inc.,  writing  for 
some  unknown  reason  on  ABA  Judicial  Administration  Division  letterhead,  urged  the 
abolition  of  ACUS  to  Chairman  Hoyer  of  the  Treasury,  Postal  Service,  and  General 
Government  Subcommittee  of  the  House  Appropriations  Committee. 

I  address  these  facts  only  to  stress  the  obvious  point  that  the  number  of 
organizations  taking  a  position  on  an  issue  does  not  necessarily  represent  the  depth  of 
sentiment  in  the  constituencies  of  those  organizations.   I  would  also  note  that  in 
February  1994,  another  AU  organization,  the  Forum  of  United  States  Administrative 
Law  Judges,  wrote  to  Chairman  Hoyer  supporting  the  President's  FY  1995  budget 
request  for  ACUS.  The  letter  stated,  in  part: 

Without  necessarily  agreeing  with  every  recommendation  it 
has  issued,  we  believe  that  ACUS  is  an  indispensable  and 
valuable  agency  for  procedural  reform  and  progress  within 
the  Executive  Branch  and  we  strongly  support  its  continued 
funding.   We  feel  that  it  is  important  to  transmit  our  views  to 
you  this  year  because  of  intimations  in  the  press  last  summer 
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th  an  unhappiness  with  ACUS  among  some  administrative  law 
judges  might  have  contributed  to  your  Committee's  initial 
decision  to  defund  the  Administrative  Conference. 

The  thought  of  aboUshing  ACUS  reminds  me  of  Plato's  description  in  the 
"Apology"  of  the  trial  of  Socrates.   Socrates  was  found  guilty  of  criminal  meddling  in  that 
he  inquired  into  things  below  the  earth  and  in  the  sky,  he  made  the  worse  appear  the 
better  cause,  and  he  taught  others  to  follow  his  example.   It  is  in  the  Socratic  spirit  that 
ACUS  has  enga.ged  in  study,  discourse,  and  edification.   It  should  not  be  offered 
hemlock. 
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Mr.  Bryant.  Mr.  Vladeck. 

STATEMENT  OF  DAVID  C.  VLADECK,  ESQ.,  DIRECTOR,  PUBLIC 

CITIZEN  LITIGATION  GROUP 

Mr.  Vladeck.  (Jood  morning.  Thank  you,  Mr.  Chairman.  Good 
morning,  Mr.  Gekas.  I  am  not  as  eloquent  as  my  colleague  and  I'm 
not  going  to  quote  from  Plato.  I  would  like  to  explain  in  as  brief 
terms  as  I  can  three  critical  reasons  why  reauthorization  of  the 
Administrative  Conference  is  imperative. 

First,  ACUS  saves  money.  It  would  be  penny-wise  and  pound- 
foolish  not  to  reauthorize  ACUS.  If  one  simply  takes  a  cursory  look 
at  the  proposals  and  recommendations  ACfuS  has  made  over  the 
years  and  followed  through  to  their  implementation,  it 
becomes  apparent  that  ACUS  has  saved  our  Government  a  great 
deal  of  money. 

Let  me  give  you  a  couple  of  very  brief  illustrations  that  I  am 
familiar  with  because  they  arise  every  day  in  my  litigation  practice. 

Prior  to  ACUS'  path-breaking  work  on  what  to  do  when  multiple 
petitions  for  review  are  filed  in  courts  of  appeal,  we  had  what  was 
called  a  "race  to  the  courthouse."  We  had  people  with  walkie-talk- 
ies, and  now  there  would  be  cordless  telephones,  positioned  all  over 
an  agency  and  in  the  courthouses  around  the  country.  There  would 
be  multiple  petitions  filed  and  everyone  would  try  to  get  their  peti- 
tion file  stamped  at  9:00.01.  Then  there  would  be  extremely  expen- 
sive, extremely  time-consuming  litigation  with  the  parties  trying  to 
figure  out  who  won  the  race. 

The  winner,  of  course,  would  get  to  select  the  forum  for  judicial 
review  of  a  specific  agency  action.  It  was  a  terrible  problem;  it  was 
time-consuming,  and  it  drained  a  lot  of  money  and  resources  away 
from  the  administrative  agency  whose  judgment  or  order  was  being 
reviewed. 

ACUS,  which  is  single-mindedly  charged  with  the  duty  of  trying 
to  rationalize  and  make  more  efficient  the  administrative  process, 
said,  this  is  an  inefficient  system;  we  need  to  get  the  forum  selected 
in  a  way  that  ends  this  highly  contentious,  litigation-intensive  sys- 
tem. 

ACUS  went  out  and  hired  a  consultant  who  wrote  an  excellent 
report.  The  report  was  then  provided  to  a  committee  that  made 
proposals  to  the  plenary  which  were  ultimately  adopted  by  the 
Congress.  Now,  when  multiple  petitions  for  review  are  filed,  they 
are  decided  quickly  and  simply  by  the  Administrative  Office  of  the 
U.S.  Courts  through  a  lottery  system  that  costs  the  agency  nothing. 

Each  one  of  these  races  to  the  courthouse  cost  the  Government 
a  small  fortune  in  terms  of  lawyer  time  and  expenses.  ACUS  is  the 
only  institution  in  government  capable  of  looking  at  this  problem 
and  saying  that  it  needed  to  be  fixed.  And  it  did.  It  did  in  a  way 
that  makes  my  life  easier  and  makes  the  life  of  the  Government 
lawyers  far  easier. 

Ii  you  go  up  and  down  the  list  of  recommendations  that  ACUS 
has  made  over  the  last  nearly  30  years  that  have  been  imple- 
mented, the  cost  savings  to  the  Government  dwarfs  by  many  mul- 
tiples the  modest  authorization  that  the  administration  seeks  for 
ACUS  today. 

Let  me  just  give  you  a  few  illustrations  which  I  am  familiar  with. 
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The  civil  money  penalties  proposal  has  been  adopted  in  many 
pieces  of  legislation.  My  committee  just  finished  work  and  the  ple- 
nary just  adopted  recommendations  to  try  to  encourage  more  de 
minimis  settlements  under  the  Superfund  program,  to  let  de 
minimis  parties  settle  out  quickly,  saving  them  transaction  costs 
and  saving  the  Government  an  enormous  amount  of  money. 

We  also  recently  made  recommendations  for  the  coordination  of 
migrant  and  seasonal  farmworker  progn^ams,  which  are  spread 
throughout  the  Federal  Government. 

Each  of  these  recommendations  involves  issues  that  are  not 
headline  grabbing;  they  are  not  sexy;  they  typically  cut  across  the 
jurisdictional  lines  of  multiple  agencies.  Yet  without  ACUS,  we 
would  still  be  foundering  around  trying  to  resolve  many  of  these 
problems. 

The  second  point  dovetails  with  my  first,  which  is  that  ACUS  is 
the  only  institution  within  government  that  is  charged  with  the 
role  of  promoting  fairness  and  efficiency.  I  recognize  that  we  are  all 
trying  to  tighten  our  belts  and  save  money,  but  the  appropriation 
that  has  been  requested  for  ACUS  is  quite  modest  given  its  unique 
ability  to  bring  these  kinds  of  resources  to  bear  on  difficult  prob- 
lems. 

The  last  point  I  would  like  to  make,  which  really  responds  to 
Congressman  Grekas'  earlier  question,  is  that  ACUS  does  get  re- 
sults. If  you  look  at  ACUS'  record  of  implementation  of  its  rec- 
ommendations, they  have,  in  my  view,  an  enviable  record.  The 
Conference  estimates  that  about  75  percent  of  the  recommenda- 
tions that  they  have  made  in  the  past  have  been  implemented  in 
whole  or  in  substantial  part. 

There  are  two  reasons  for  that.  One  is,  I  think  that  the  high  cali- 
ber of  ACUS'  membership  commands  respect.  Second,  ACUS  has  a 
Chairman  and  an  Executive  Director  and  some  talented  staff  law- 
yers who  follow  up  and  help  agencies  implement  the  recommenda- 
tions that  have  been  made.  That,  it  seems  to  me,  is  an  invaluable 
resource  which,  since  it  pays  for  itself,  ought  to  be  reauthorized. 

Thank  you  very  much. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  Vladeck  follows:! 
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Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the 
invitation  to  testify  on  the  reauthorization  of  appropriations  for 
the  Administrative  Conference  of  the  United  States  for  fiscal  years 
1995-1998.  As  a  Public  Member  of  the  Conference,  and  as  a  public 
interest  lawyer  who  has  long  valued  the  vital  role  the  Conference 
plays  in  promoting  efficiency  in  government  and  making 
administrative  agencies  more  responsive  to  the  public,  I  am  honored 
by  this  opportunity  to  explain  why  reauthorization  of  the 
Conference  at  the  levels  proposed  by  the  Administration  is  so 
important. 

I  understand  that  other  witnesses  —  notably  Sally  Katzen, 
Administrator,  Office  of  Information  and  Regulatory  Affairs,  Office 
of  Management  and  Budget  —  will  trace  the  history  and  structure  of 
the  Conference,  and,  for  the  sake  of  brevity,  I  will  not  spend  time 
on  those  matters.  Nor  will  I  spend  time  today  recounting  the 
Conference's  remarkable  record  of  achievement  over  its  26-year 
history,  although  I  would  take  great  pleasure  in  doing  so.  I 
recognize  that  the  issue  before  this  Committee  is  not  what  has  ACUS 
accomplished  in  the  past,  but  is  instead  what  ACUS  can  do  to  effect 
savings  and  promote  efficiency  in  government  today,  tomorrow  and 
next  year.  To  help  answer  that  question,  I  want  to  devote  my 
limited  time  before  the  Committee  to  emphasize  three  critical 


41 


aspects  of  ACUS ' s  work  which  might  not  stand  out  in  Sally  Katzen's 
more  comprehensive  testimony. 

First,  no  other  institution  of  government  more  effectively 
leverages  the  tax  dollar.  This  is  a  lofty  pronouncement,  but  it 
is  not  hyperbole.  Every  dollar  spent  on  ACUS  brings,  in  my 
estimate,  at  least  a  ten-fold  saving  in  terms  of  enhanced 
government  efficiency.  As  Sally  Katzen's  testimony  well 
illustrates,  implementation  of  ACUS's  recommendations  and  ACUS ' s 
pathbreaking  work  on  emerging  regulatory  techniques,  like 
negotiated  rulemaking  and  alternative  dispute  resolution,  save 
taxpayers  untold  millions  of  dollars  each  year.  The  topics  of  many 
of  ACUS's  recommendations  are  not  headline-grabbing.  But  ACUS's 
recommendations  are  of  great  value  to  regulators  who  are  struggling 
to  enhance  the  efficiency  of  their  agencies'  performance.  In 
recent  years,  ACUS  has  issued  reports  and  recommendations  on 
problems  as  diverse  as  Coordination  of  Migrant  and  Seasonal 
Farmworker  Service  Programs,  De  Minimis  Settlements  Under 
Superfund,  the  Social  Security  Representative  Payee  Program, 
Procedures  for  the  Regulation  of  Pesticides,  Use  of  APA  Procedures 
in  Civil  Money  Penalty  Proceedings,  and  Enforcement  Procedures 
Under  the  Fair  Housing  Act.  Each  of  these  issues  is  important  in 
its  own  right,  and  ACUS's  proposed  solutions  will  promote 
government  efficiency,  reduce  costs,  and  yield  a  considerable 
saving  to  taxpayers. 

Despite  ACUS's  successes,  the  need  to  simplify  and  streamline 
the  nation's  administrative  state  has  only  increased  in  recent 
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years.  As  this  Committee  knows,  and  the  National  Performance 
Review  emphasized,  great  strides  must  be  made  to  bring  down  the 
costs  of  government  and  reduce  the  compliance  costs  that  regulation 
imposes  on  business  and  the  public.  Equally  important,  government 
must  learn  to  deliver  services  more  effectively  to  those  in  need. 
No  institution  of  government  is  better  suited  to  perform  these 
vital  tasks  as  well  as  ACUS.  Indeed,  no  other  institution  in 
government  is  charged  with  the  single-minded  mission  of  promoting 
administrative  efficiency  and  improving  the  regulatory  process. 

ACUS ' s  unparalleled  capacity  to  lay  bear  and  grapple  with 
problems  in  administrative  procedure  comes  from  its  unique 
structure.  ACUS  was  designed  to  leverage  a  small  budget  and 
minimal  staff  by  enlisting  the  volunteer  service  of  our  nation's 
leading  administrative  law  experts  and  bringing  them  together  with 
top  agency  personnel.  It  is  humbling  just  to  glance  at  the  current 
roster  of  ACUS  members.  There  are  the  giants  of  the  academic 
community,  key  representatives  from  the  regulatory  agencies, 
distinguished  members  of  the  federal,  state  and  administrative 
judiciary,  high-ranking  Executive  Branch  officials,  leaders  of  the 
private  bar  and  industry,  and  even  public  interest  lawyers.  There 
is  no  better  qualified,  or  more  diverse,  group  of  experts  on 
regulatory  matters  in  the  nation. 

In  keeping  with  its  charge  to  promote  efficiency  in 
government,  ACUS  focuses  on  the  nuts  and  bolts  details  of 
regulatory  reform,  not  abstract,  ivory  tower  theory.  This  is  hard 
work,  and  ACUS  members  work  hard.   Service  as  an  ACUS  member  is  not 


43 


ceremonial  in  any  sense  of  the  word.  I  would  estimate  that  each 
ACUS  member  devotes  between  8-15  workdays  a  year  on  ACUS  matters. 
Indeed,  it  is  scarcely  possible  for  a  member  to  do  less.  Each 
member  serves  on  a  committee  that  meets  at  least  three  or  four 
times  a  year.  In  advance  of  committee  meetings,  members  must  read 
draft  reports,  become  familiar  with  relevant  statutes  and 
regulations,  and  review  background  information  compiled  by  ACUS 
staff.  Members  are  conscientious  about  attending  meetings 
(frequent  absences  will  result  in  non-reappointment) ,  and  care 
deeply  about  their  committee's  work-product.  Once  a  committee 
completes  its  work,  the  recommendations  are  submitted  to  ACUS ' s 
Plenary  (the  assemblage  of  ACUS ' s  members)  for  consideration, 
debate,  and  ratification.  I  urge  each  of  you  to  attend  a  Plenary 
session,  or  have  a  staff  member  attend  on  your  behalf.  The  debate 
is  always  intense,  fast-paced,  highly  charged,  intellectually 
demanding,  and  constructive. 

Partisanship  is  not  an  issue  with  ACUS.  Indeed,  one  of  the 
pleasures  of  serving  on  ACUS  is  that  its  membership  includes  people 
of  all  political  stripes  who  agree  to  put  ideology  aside  for  a  few 
hours  while  we  roll  up  our  sleeves  and  work  cooperatively  to 
evaluate  and  solve  problems  of  enormous  complexity  and  importance. 
I  am  the  Director  of  a  well-known  "liberal"  public  interest  law 
firm,  and  our  disputes  with  the  Bush  Administration  were  often 
reported  on  the  front-pages  of  the  New  York  Times  and  Washington 
Post.  Vet  I  was  first  appointed  to  ACUS  during  the  Bush 
Administration.   Having  now  served  on  ACUS  for  four  years,  I  can 
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assure  this  Committee  that  I  have  never  seen  anyone  associated  with 
ACUS  approach  an  issue  brought  before  our  committee  or  the  Plenary 
on  anything  other  than  its  merits. 

The  high  caliber  of  ACUS ' s  recommendations  is  a  direct  result 
of  the  dedication,  commitment,  and  energy  of  its  volunteer  members. 
One  key  word,  of  course,  is  volunteer.  The  time  and  effort  given 
by  the  public  members  of  ACUS  —  which  are  enormous  —  costs  the 
government  nothing.  There  are  no  perquisites  for  serving  on  ACUS. 
None.  It  is  true  that  ACUS  sponsors  nice  receptions  twice  a  year 
during  the  plenary  sessions,  but  the  cost  of  these  receptions  is 
borne  by  the  membership,  not  the  government.  In  my  view,  the 
proposed  funding  levels  for  ACUS  are  modest  by  any  measure.  But 
when  viewed  in  relation  to  the  considerable  savings  that  this  small 
investment  will  reap,  it  would  be  nothing  short  of  "penny  wise  and 
pound  foolish"  not  to  approve  the  Administration's  reauthorization 
request  for  ACUS. 

Second,  no  other  institution  —  governmental  or  otherwise  — 
is  capable  of  grappling  with  the  difficult  problems  that  ACUS 
confronts  every  day.  Once  again,  although  this  is  a  sweeping 
statement,  it  is  true.  Appended  to  Sally  Katzen's  testimony  is  a 
list  of  the  28  recommendations  ACUS  has  issued  over  the  past  four 
years.  Each  set  of  recommendations  addresses  hard,  contentious, 
often  volatile  problems  that  needed  a  fresh  look  because  whatever 
approach  was  being  used  to  address  them  had  failed.  ACUS  has  the 
unique  ability  to  bring  together  academics,  judges,  practitioners, 
agency  staff,   and  other  experts  to  dissect  an   issue   in  a 
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dispassionate,  non-adversarial  setting,  and  bring  their  collective 
wisdom  to  bear  in  forging  new  and  often  bold  solutions. 

Let  me  give  you  an  illustration,  which  touches  on  only  one  of 
the  many  pending  projects  at  ACUS.  Among  other  things,  my 
committee  is  presently  struggling  with  the  question  whether 
agencies  should  encourage  the  development  of  entities  to  engage  in 
what  we  describe  as  "audited  self-regulation."  The  fundamental 
insight  that  animates  this  proposal  is  that  government  can  no 
longer  put  an  SEC,  OSHA,  or  EPA  inspector  on  every  beat.  The 
government's  resources  are  simply  not  adequate  to  police  these 
markets  effectively.  But  we  also  appreciate  the  dangers  inherent 
in  allowing  a  nominally  "regulated"  industry  to  regulate  itself. 
Thus,  the  questions  we  must  address  are  how  to  maximize  compliance 
with  federal  standards  by  using  industry-funded,  self-regulatory 
bodies  to  supplement  the  government's  enforcement  resources,  and 
what  constraints  are  necessary  to  make  certain  that  the  public  is 
adequately  protected.  These  are  tricky  questions.  We  need  an  ACUS 
to  help  us  answer  them. 

No  other  institution  is  capable  of  providing  this  expertise  on 
a  sustained  basis.  Single  issue  agencies  cannot  bring  the  range 
and  wealth  of  expertise  ACUS  has  readily  available  to  bear  on 
difficult  procedural  questions.  Agencies  are  also  generally  too 
absorbed  with  ongoing  matters  to  engage  in  the  intense  self- 
examination  that  is  often  required  to  get  to  the  root  of  the 
problem.  Agency  officials  understand  that.  Indeed,  ACUS ' s  most 
ardent  supporters  include  agency  officials  who  have  benefitted  from 
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ACUS ' s  assistance.  Academic  institutions  are  also  no  answer.  They 
cannot  sustain  the  effort  that  invariably  is  needed  to  work  through 
the  sort  of  serious  problem  that  ACUS  is  designed  to  tackle,  even 
assuming  (probably  incorrectly)  that  an  academic  institution  could 
match  ACUS's  expertise.  While  agencies  might  be  able  to  hire 
consultants  on  an  ad  hoc  basis  to  provide  an  ACUS-style  review, 
that  would  be  a  very  expensive  and  inefficient  way  to  replicate  the 
know-how  that  ACUS  has  assembled.  ACUS  was  founded  nearly  thirty 
years  ago  to  fill  a  need  that  only  has  grown  exponentially  since 
then.  Reauthorizing  ACUS  at  the  levels  proposed  by  the 
Administration  is  the  only  way  to  assure  that  our  government  has 
available  to  it  the  expertise  that  it  needs,  especially  since,  as 
I  have  said,  ACUS  pays  for  itself  many  times  over. 

Third,  ACUS  gets  results.  In  this  critical  respect,  ACUS 
recommendations  differ  markedly  from  those  of  the  typical  "blue 
ribbon"  panels  in  which  Washington  is  awash  and  generally  end  up  on 
a  shelf  collecting  dust.  ACUS  has  had  a  remarkable  success  rate  in 
getting  the  Executive  Branch  and  Congress  to  implement  its 
recommendations.  My  understanding  is  that  fully  75%  of  ACUS- 
recommendations  have  been  implemented  in  full  or  significant  part 
—  an  enviable  percentage  by  any  measure.  These  recommendations 
translate  into  legislative  reform,  streamlined  procedures, 
elimination  of  duplication  and  overlap,  reductions  in  inefficiency, 
and  substantial  cost-savings. 

There  are  two  reasons  for  ACUS's  success.   One,  of  course,  is 
that  ACUS  recommendations  command  respect  because  of  the  caliber 
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and  non-partisanship  of  ACUS's  members  and  staff.  Indeed,  it  is 
for  that  reason  that  Congress  often  calls  on  ACUS  to  provide  it 
with  reports  or  other  support  on  issues  of  ongoing  significance  and 
that  the  courts  often  rely  on  ACUS's  reports  and  recommendations. 

The  other  reason  is  that  ACUS  has  a  talented  full-time  staff 
to  follow-up  on  its  recommendations.  ACUS  staff  helps  agencies  to 
effectuate  the  reform  proposals  recommended  by  ACUS.  Similarly, 
where  ACUS  recommendations  call  for  legislative  reforms,  ACUS  staff 
makes  sure  that  the  relevant  congressional  committees  are  fully 
advised  about  ACUS's  views.  Persistence  is  often  the  critical 
ingredient  for  success  in  this  town,  and  ACUS's  staff  exhibits 
plenty  of  it. 

ACUS's  full-time  staff  performs  numerous  other  valuable 
functions,  in  addition  to  the  staff's  primary  responsibility  of 
sheparding  along  the  research  and  recommendation  functions  of  ACUS. 
ACUS's  staff  writes  and  edits  a  number  of  invaluable  publications, 
such  as  its  Federal  Administrative  Procedure  Sourcebook,  its  Guide  to 
Federal,  Agency  Rulemaking,  and  its  Handbook  on  Regulatory  Negotiation. 
Publication  of  these  books  saves  the  government  hundreds  of 
thousands  of  dollars,  since  many  agencies  would  be  compelled  to 
compile  their  own  versions  of  these  books,  especially  the  Sourcebook, 
were  it  not  for  ACUS's  efforts.  ACUS's  staff  also  spend  a  great 
deal  of  time  advising  agencies  on  alternative  dispute  resolution 
and  regulatory  negotiation,  two  relatively  new  techniques  that  hold 
great  promise  for  increasing  efficiency. 
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I  want  to  thank  the  Committee  again  for  allowing  me  the 
opportunity  to  appear  here  today  and  voice  my  conviction  about  the 
value  of  the  work  of  the  Administrative  Conference.  There  are  few 
agencies  in  Washington  that  work  as  well  as  ACUS  or  have  achieved 
as  much.  I  urge  this  Committee  to  resoundingly  show  its  support 
for  this  small  but  venerable  institution  by  approving  the 
Administration's  quite  modest  reauthorization  request  for  ACUS  in 
its  entirety. 
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Mr.  Sargentich. 

STATEMENT  OF  THOMAS  O.  SARGENTICH,  PROFESSOR  OF 
LAW  AND  CO-DmECTOR,  PROGRAM  ON  LAW  AND  GOVERN- 
MENT, WASHE^GTON  COLLEGE  OF  LAW,  AMERICAN  UNIVER- 
SITY 

Mr.  Sargentich.  Mr.  Chairman,  Mr.  Gekas,  it's  a  pleasure  to  be 
here  today.  I  am  a  professor  of  law  and  co-director  of  the  program 
on  law  and  government  at  American  University  Law  School.  I  nave 
known  of  the  Administrative  Conference  since  1978,  when  I  became 
an  attorney  in  the  Office  of  Legal  Counsel  in  the  Justice  Depart- 
ment, and  I  found  that  its  advice  on  issues  of  administrative  law 
was  invaluable.  I  was  in  frequent  contact  with  staff  members  there 
about  issues  that  came  up  day  to  day  in  the  work  of  the  Justice 
Department. 

As  a  professor,  I  was  involved  as  a  consultant  on  one  of  their  rec- 
ommendations and  was  very  impressed  with  the  thoroughness  and 
rigor  of  the  discussion  of  the  report  that  I  prepared  and  the  work 
of  the  committee  and  the  Council  that  led  to  discussion  in  two  ple- 
nary sessions.  I  found  the  discussions  at  the  plenary  session  to  be 
thorough,  to  be  careful,  and  to  reflect  a  very  wide  range  of  views. 
In  fact,  the  recommendation  underwent  a  process  of  change  that  I 
think  led  to  a  balanced  and  important  recommendation  that  was 
adopted  by  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  and  led  to  improvement  in  the  process. 

I  have  also  been  involved  with  programs  for  the  administrative 
law  community  here  in  Washington  tnat  have  been  sponsored  by 
ACUS  and  have  drawn  attendance  from  private  and  public  lawyers 
as  well  as  judges  in  the  area. 

My  summary  is  simply  this.  There  are  three  propositions  that  I 
would  like  to  put  to  you. 

One  is  that  there  is  definitely  a  need  for  an  independent  advisory 
governmental  body  such  as  the  Administrative  Conference  to  study 
and  improve  the  administrative  process.  It  is  the  only  such  entity 
in  the  Government.  There  is  a  need  to  improve  and  study  the  ad- 
ministrative process. 

Second,  there  is  a  special  uniqueness  about  it.  If  you  compare  the 
Administrative  Conference  to  other  governmental  bodies,  one  can 
see  how  different  it  is.  It  represents  a  balanced  group  of  private 
and  public  members.  There  is  no  agency  of  government  that  can 
take  this  kind  of  reflective  view  of  the  administrative  process.  Each 
agency  has  its  own  mandate,  of  course,  and  will  come  at  adminis- 
trative process  issues  from  its  own  perspective.  You  see  this  in  dis- 
cussion on  the  floor  of  the  plenary  session  where  agency  members 
will  frequently  give  an  agency's  view,  but  there  is  no  entity  that 
can  give  a  general  view  such  as  the  Administrative  Conference.  It 
is  quite  unique. 

What  about  universities?  Why  can't  law  professors  or  universities 
take  over  the  function  of  ACUS?  It  would  be  impossible,  certainly 
not  without  the  infusion  of  an  enormous  amount  of  money  greater 
than  what  ACUS  has,  mainly  because  the  Administrative  Con- 
ference represents  a  very  broad  range,  a  balanced  range  of  govern- 
mental and  private  groups  and  individuals  who  are  specialists  in 
the  administrative  process. 
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Third,  I  would  like  to  turn  to  page  10  of  my  prepared  statement 
and  just  briefly  mention  some  specific  points  about  the  importance 
and  efficiency  of  the  Administrative  Conference.  There  are  a  num- 
ber of  particular  areas  that  I  think  are  important. 

First,  I  would  just  like  to  say  that  from  my  perspective  the  vol- 
ume of  productivity  of  the  Administrative  Conference  is  quite  im- 
pressive. 

Second,  I  do  believe  that  the  cost  is  quite  small  in  relationship 
to  the  scope.  What  other  governmental  agency  with  this  kind  of 
reach  costs  as  little? 

Third,  there  are  financial  savings  built  into  this  structure.  Out- 
side experts  donate  their  time  and  a  small  but  energetic  staff 
leverages  its  abilities  by  using  consultants,  at  below  market  rates, 
to  be  sure.  People  participate  because  they  want  to  be  involved 
with  the  assembly  and  the  committees  of  ACUS. 

Fourth,  there  are  a  number  of  advice-giving  benefits  to  ACUS, 
both  on  the  part  of  Congress  and  agencies.  When  I  was  in  the  Jus- 
tice Department,  ACUS  was  an  important  source  of  advice  and 
background  information  about  administrative  law. 

Fifth,  there  are  a  number  of  ways  in  which  ACUS  has  been  and 
can  continue  to  be  a  source  of  ideas  and  suggestions  for  reform,  as 
the  National  Performance  Review  noted. 

Sixth,  I  want  to  reiterate  that  the  books  and  the  publications 
that  ACUS  has  created  are  unique  in  the  field  and  very  useful. 
They  are  useful  for  me;  they  have  been  useful  for  colleagues;  and 
they  save  government  attorneys  a  lot  of  money  and  time,  I  believe. 

Seventh,  I  would  like  to  just  mention  alternative  dispute  resolu- 
tion in  the  context  of  cost  savings.  I  think  the  most  important  inno- 
vation in  administrative  regulation  and  adjudication  in  the  last  10 
years  in  terms  of  cost  savings  has  been  tne  growth  of  alternative 
dispute  resolution.  ACUS  is  at  the  center  of  this.  It  has  promoted 
it  and  has  been  given  special  responsibility  under  the  statutes. 

Eighth,  presidential  oversight  of  rulemaking  was  a  very  conten- 
tious area  in  the  1980's,  and  it  was  ACUS  that  led  the  discussion 
for  reform  so  the  Congress,  for  example,  can  exercise  its  oversight 
authority  and  have  a  more  open  process  that  it  can  understand. 
ACUS  had  the  leading  role  in  that. 

Ninth,  there  are  a  number  of  specific  recommendations  which  I 
set  out  in  my  note  about  administrative  procedures  that  are  highly 
respected  by  teachers  and  students  of  the  field.  In  my  course  I  fre- 
quently refer  to  these  recommendations,  and  they  are  in  the  case 
books  as  well;  they  are  in  administrative  law  case  books  as  major 
statements. 

Finallv,  ACUS  is  more  than  simply  a  source  of  ideas.  I  really  do 
think  its  an  institution  that  is  committed  to  good  government  in 
somewhat  of  an  old-fashioned  sense.  That  is  to  say,  good  govern- 
ment in  the  sense  of  bringing  together  people  from  a  wide  range 
of  perspectives  to  deliberate  about  administration. 

So  I  strongly  support  reauthorization. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr,  Sargentich  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee:    my  name  is  Thomas  O. 
Sargentich.    I  am  a  professor  of  law  and  co-director  of  the  Program  on  Law  and 
Government  of  the  Washington  College  of  Law  of  American  University.     I  am 
pleased  to  be  here  today  to  testify  in  strong  support  of  the  reauthorization  of  the 
Administrative  Conference  of  the  United  States. 
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In  my  view,  reauthorization  of  the  Administrative  Conference  is  extremely 
important  for  the  efficiency  and  fairness  of  the  administrative  process.    The  Conference 
is  a  significant  and  unique  body  that  cannot  be,  and  has  not  been,  duplicated  by  other 
entities  and  groups  within  or  outside  government  that  are  interested  in  administrative 
law. 

Background 

For  three  decades,  the  Administrative  Conference  has  been  at  the  forefi-ont  of 
improving  the  procedures  of  administration  in  the  United  States.    It  was  created  by 
Congress  in  1964  as  an  independent  advisory  agency  in  response  to  the  need  for  a 
permanent  governmental  body  that  would  study,  deliberate  about,  and  spur 
administrative  reform.' 

The  dating  of  the  establishment  of  the  Administrative  Conference  was  not 
accidental.   It  followed  major  increases  in  the  scope,  depth,  and  power  of  federal 
regulatory,  spending,  and  insurance  programs  during  the  New  Deal  of  the  1930s.    Such 
dramatic  growth  in  the  substance  of  governmental  activity  prompted  efforts  to 
regularize  administrative  procedures.      The  Administrative  Procedure  Act,  passed  in 


See  5  U.S.C.  §§  591  et  sea. 
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1946.  reflected  the  first  large  wave  of  such   reform  after  the  New  Deal."    Yet  concerns 
about  fairness  and  efficiency  continued.    They  came  to  a  head  again  in  the  early  1960s. 
There  was  both  a  new  administration  in  the  executive  branch  and  a  widespread  sense 
of  generational  change  in  government.     (In  these  ways,  that  period  was  not  unlike  the 
present.)     Pressures  for  procedural  reform  mounted,  and  the  creation  of  the 
Administrative  Conference  was  a  major  response. 

The  Administrative  Conference  has  proven  itself  over  and  over  as  an  important 
originator  of  suggestions  for  streamlining  and  improving  administration,  a  valuable 
source  of  information  for  administrators  and  Congress,  and  a  unique  forum  for  debate 
and  deliberation  about  administrative  procedure.    The  need  for  it  now  is  certainly  as 
greai-indeed  greater— than  when  it  was  first  created. 

My  own  professional  contact  with  the  Administrative  Conference  began  when  I 
was   an  attorney  in  the  OfTice  of  Legal  Counsel  of  the  U.S.  Department  of  Justice,  a 
job  I  started    in  1978.    Very  quickly,  it  became  clear  that  the  Administrative 
Conference  was  a  principal  source  of  important  ideas  and  information  on 
administrative  law.     On  numerous  occasions  I  benefited  fi-om  the  informal  advice  of 
Conference  staff 


-  See  5  U.S.C.  §§  551-559,  701-706,  1305,  3105.  3344,  5372,  7521. 
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As  a  professor  since  1983,  I  have  taught  and  wrinen  on  administrative  and 
constitutional  law,  have  given  numerous  presentations  on  agency  law  and  procedure, 
and  have  been  Vice  Chair  of  the  Committee  on  Separation  of  Powers  and 
Governmental  Structure  of  the  American  Bar  Association's  Section  on  Administrative 
Law  and  Regulatory  Practice.    In  these  capacities,  I  continue  to  be  impressed  by  the 
Administrative  Conference. 

I  prepared  a  report  leading  to  a  1988  Administrative  Conference 
recommendation  dealing  with  judicial  review  of  preliminary  challenges  to  agency 
action.^     The  end  result  was  the  product  of  intense  deliberation  by  a  diverse  and 
highly  informed  group  of  participants,  which,  I  would  note,  led  to  changes  in  the 
underlying  recommendation.    The  process  showed  the  seriousness,  scope,  and  diversity 
of  inputs  marshalled  by  the  Administrative  Conference  as  it  conducts  its  important, 
often  technical  work  (as  it  was  in  that  case).    In  addition.  I  have  been  involved  in 
meetings  of  agency  general  counsels  designed  to  foster  their  greater  awareness  of 
administrative  law  issues,  as  well  as  programs  for  the  Washington,  D.C.  legal 
community  dealing  with  the  Supreme  Court's  administrative  law  jurisprudence. 


'  Recommendation  88-6. 
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In  this  testimony,  I  will  develop  three  principal  themes.    First,  I  believe  the  need 
for  the  Administrative  Conference  is  intense  and  continuing.    Second,  the 
Administrative  Conference  is  a  unique  entity,  unmatched  by  other  organizations. 
Third,  the  Administrative  Conference  is  a  remarkably  efficient,  cost-effective 
mechanism  for  achieving  important  work  concerning  the  improvement  of  the  American 
administrative  process. 

I.  The  Need  for  the  Administrative  Conference 

To  be  sure.  Congress  should  ascertain  the  need  for  governmental  agencies 
before  reauthorizing  them.  Inertia  is  no  justification  for  continuing  a  program  or 
office. 

The  need  for  reauthorizing  the  Administrative  Conference  of  the  United  States  is 
undeniable.    First,  the  magnimde,  diversity,  and  complexity  of  federal  administrative 
responsibilities  have  grown  considerably  in  the  past  30  years.    Independent,  careful 
thinking  about  issues  of  administrative  reform  is  needed  more  than  ever. 

Second,  the  job  of  reforming  the  administrative  process  is  far  from 
accomplished.    This  is  so  because  new  programs  are  created  and  new  problems  are 
identified  with  regularity.    Administrative  reform  is  not  the  kind  of  task  we  can  stop 
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without  risking  considerable  loss.    TTiis  is  not  to  imph  that  w  ith  reauthorization,  a 
Utopia  of  reformed  procedure  awaits  us.    We  must  continue  to  struggle  to  improve  our 
processes.    The  Administrative  Conference  is  a  major  player  in  this  struggle.. 

Third,    consider  the  weaicnesses  of  other  agencies  and  branches  of  government 
as  sources  of  information  and  recommendations  about  administrative  procedure.    To 
begin,  other  agencies  have  focused  stamton,  missions  and  objectives.    Although  they 
should  be  expected  to  do  their  part  in  improving  their  processes.  indi\  idual  agencies  do 
not  have  the  broad  base  of  views  brought  to  bear  on  administration  b\'  the 
Administrative  Conference.    One  sees  this  immediately  at  the  Conference's  plenary 
sessions,  where  agency  representatives  often  participate  by  sharing  a  particular 
agency's  perspective.    The  Conference  itself— comprised  of  public  members  as  well  as 
governmental  members  from  a  broad  range  of  agencies— has  a  much  more  inclusive 
framework.    In  addition,  of  course,  agencies  have  considerable  time  pressures  that 
make  it  difficult  to  engage  in  the  kind  of  reflection  that  a  collective  advisory  body  like 
the  Administrative  Conference  specializes  in. 

Consider  Congress:    it  is  responsible  under  Article  I  of  the  U.S.  Constitution  for 
enacting  laws  that  guide  administrators.    Its  responsibilities  are  enormously  broad- 
based.    Crime,  health  care,  housing,  education,  and  many  others  areas  press  for 
lesislative  attention,  along  with  constituent  service.   To  be  sure,  legislative  oversight  is 
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a  central  element  of  Article  I  power,  and  it  often  focuses  on  how  agencies  implement 
laws.    Yet  given  the  pressures  of  legislative  business  and  the  focused  nature  of  most 
oversight.  Congress  cannot  substitute  for  the  Administrative  Conference,  whose 
singular  responsibility  is  the  study  of  administrative  procedure.    With  its  structure  and 
mission,  the  Conference  has  the  ability  to  identify  many  important  questions  that  have 
not  yet  pressed  themselves  into  the  overtly  political  environment. 

Finally,  Article  III  courts  are  especially  ill-suited  to  substitute  for  the 
Administrative  Conference,  given  their  jurisdictional  limitation  to  cases  or 
controversies  brought  by  plaintiffs  with  standing.   Courts  of  course  are  major  sources 
of  administrative  law  and  checks  on  agency  discretion.   Nevertheless,  given  their 
special  role,  they  cannot  function  in  the  manner  of  the  Administrative  Conference. 

In  short,  the  need  for  an  independent  advisory  agency  to  study  administrative 
process  issues  is  continuing  and  strong.   Moreover,  a  temporary  commission  will  not 
serve  the  need.   As  experience  before  the  creation  of  the  Administrative  Conference 
showed,  the  existence  of  temporary  bodies  to  study  administrative  procedure  simply 
underscored  the  requirement  for  something  more  permanent,  with  the  institutional 
stability  over  time  to  address  significant  aspects  of  modem  administration. 
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II.    The  Uniqueness  of  the  Administrative  Conference 

It  might  be  suggested  that  although  there  is  a  continuing  need  for  information 
and  recommendations  about  reforming  the  administrative  process,  the  Administrative 
Conference  is  not  the  organization  to  accompHsh  the  tastes.    The  problem  with  this  idea 
is  that  other  organizations  do  not  and  cannot  do  what  the  Administrative  Conference 
does,  at  least  not  without  the  inftision  of  much  more  money  than  the  Administrative 
Conference  seeks, 

I  already  have  discussed  why  other  governmental  entities  are  ill-suited  to  be  the 
source  of  systematic,  independent  information  and  advice  about  administrative 
procedure.    Again,  study  of  this  broad  subject  requires  an  entity  that  is  not  enmeshed 
in  particular  substantive  responsibilities,  for  such  responsibilities  naturally  tend  to 
shade  an  organization's  vision  of  procedure  and  structure. 

Yet  what  about  universities  and  think  tanks?   Why  not  let  them  do  the  job  of 
the  Administrative  Conference?   This  idea  reminds  me  of  the  notion  that  we  do  not 
need  the  Congressional  Research  Service  of  the  Library  of  Congress-concededly  a 
different  organization,  but  analogous  in  some  ways— because  we  have  university 
research  librarians  and  university  library  collections.    Having  another  researcher  or 
library,  of  course,  is  not  the  point.    The  point  is  that  the  Library  of  Congress  performs 
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its  functions  in  a  unique  manner.    It  has  special  responsibilities  to  Congress  that  allow 
members  to  take  advantage  of  its  resources  in  ways  in  which  they  could  not  avail 
themselves  of  university  staff  or  library  collections.   The  same  sort  of  thing  is  true  of 
the  Administrative  Conference.    Congress,  legislative  staff,  executive  attorneys,  and 
other  administrative  officials  regularly  avail  themselves  of  the  services  of  the 
Administrative  Conference.    The  Conference  provides  advice  and  information 
willingly-based  on  my  own  experience  in  the  Justice  Department—because  it  is  part  of 
its  function  to  do  so.   That  would  not  be  the  case  with  my  own  law  school  library, 
which,  like  others,  is  busy  doing  its  own  work. 

Although  administrative  law  faculty  also  study  the  administrative  process,  the 
research  agendas  of  individual  professors  or  centers  drive  that  process.    Our  own 
Program  on  Law  and  Government  at  the  Washington  College  of  Law  of  American 
University  is  in  the  business  of  studying  administrative  and  constitutional  issues.    Such 
a  program  could  not  perform  the  functions  of  the  Administrative  Conference,  certainly 
not  without  many  more  resources  than  the  Administrative  Conference  seeks. 

It  bears  underscoring  here  that  the  Administrative  Conference  benefits  from  the 
donated  services  of  scores  of  experts  and  actors  in  administrative  law,  as  well  as  the 
willingness  of  researchers  to  conduct  studies  at  well-below-market  rates  because  of  the 
importance  of  the  work  and  the  stimulation  of  dealing  with  the  Conference's  staff, 
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comminees,  council,  and  assembly.    The  Conference's  singular  strengths  are  its 
excellent  staff,  its  position  as  a  premier  center  of  deliberation  about  administrative 
procedure,  and  its  unique  process  of  review  and  debate  b\  its  members  with  a  wide 
diversity'  of  views  about  governmental  reform. 

Indeed,  for  administrative  law  professors  the  Administrative  Conference  is  a 
widely  respected  organization  committed  to  government-wide  as  well  as  agency- 
specific  improvements.    This  commitment  is  in  addition  to  its  advice-giving  and 
information-providing  tasks  and  its  statutorily-mandated  roles  in  such  fields  as 
regulator)'  negotiation  and  alternative  dispute  resolution. 

III.    The  Efficiencv  and  Imponance  of  the  Administrative  Conference 

Not  only  is  the  Administrative  Conference  needed  and  unique,  but  also  it  is  an 
efficient  and  important  body  in  the  performance  of  its  mission.    To  begin,  the 
Administrative  Conference's  volume  of  work  is  impressive.    Consider,  for  instance,  the 
list  of  Conference  recommendations  over  the  years,  the  number  of  Conference 
colloquia,  or  the  bibliography  of  works  sponsored  by  the  Conference. 

Second,  the  cost  of  its  work  is  remarkably  small  in  view  of  its  scope.    What 
other  federal  program  of  nation-wide  reach  and  significance  costs  as  little? 

10 
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Third,  large  and  continuing  financial  savings  are  built  into  the  Conference's 
processes.   Again,  they  include  the  use  of  donated  time  by  outside  experts  in  the  field 
and  the  leveraging  of  the  efforts  of  a  small  but  energetic  staff  through  the  Conference's 
research  program. 

Fourth,  the  hidden  benefits  of  advice  to  Congress  and  to  the  executive  branch 
and  independent  agencies— a  significant  element  of  the  Conference's  work—are 
considerable,  and  must  be  kept  in  mind. 

Fifth,   as  the  National  Performance  Review  noted  in  several  ways,  the 
Administrative  Conference  is  perfectly  placed  to  conduct  additional  projects  in  a  cost- 
effective  maimer.^ 

Sixth,  the  books  and  other  sources  produced  by  the  Conference  are  excellent  and 
usefiil  resources  for  the  administrative  law  community.'   When  consulted  by 
government  attorneys,  as  in  my  own  case,  they  save  considerable  amounts  of  time. 


^  See  Report  of  the  National  Performance  Review,  Creating  a  Government  that  Works 
Better  and  Costs  Less  (September  1993). 

'  See  Federal  Administrative  Procedure  Sourcebook  (1992);  A  Guide  to  Federal 
Agency  Rulemaking  (1991);  Sourcebook:   Federal  Agency  Use  of  Alternative  Means  of 
Dispute  Resolution  (1987). 

11 
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Seventh,  the  Administrative  Conference  has  been  the  acknowledged  leader  in  the 
most  important  government-wide  development  in  recent  years  to  conserve  time  and 
money  in  adjudication  and  rulemaking:   namely,  the  emergence  of  alternative  dispute 
resolution  mechanisms  and  negotiated  rulemaking.    These  innovations  were  studied 
under  Conference  auspices  in  the  early  1980s.   Their  development  was  spurred  by 
Conference  recommendations.   The  Conference's  special  role  was  recognized  and 
confirmed  by  Congress  in  two  1990  statutes,  the  Administrative  Dispute  Resolution 
Act*  and  the  Negotiated  Rulemaking  Act.^ 

Eighth,   one  of  the  knottiest  issues  of  the  1980s  and  early  1990s"the  procedural 
regularization  of  centralized  executive  oversight  of  agency  rulemaking~was  the  subject 
of  an  important  Conference  recommendation*  that  promoted  ideas  central  to  a  reformed 
process  under  the  Clinton  Administration.   The  problem  that  the  Conference  confronted 
was  basic:   how  can  Congress  exercise  its  Article  I  oversight  authority  and  the  public 
participate  meaningfully  when  the  administration  claims  executive  privilege  under 
Article  II  in  a  broadscale  way  with  respect  to  rulemaking  oversight?  The 
Administrative  Conference  played  a  significant  role  in  the  debate  within  the 


*  5  U.S.C.  §§  571-583. 
'  5  U.S.C.  §§  561-570. 
'  Recommendation  88-9. 
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administrative  law  community  that  helped  to  promote  a  more  open  and  balanced 
process  under  Executive  Order  No.  12.866  (1993).' 

Ninth,  the  Administrative  Conference  not  only  has  studied  the  major 
developments  in  agency  procedure  during  the  past  three  decades,  but  also  has  been  at 
the  center  of  their  discussion  and  analysis.   I  set  out  in  a  footnote  some  of  the 
significant  Conference  recommendations  dealing  with  government-wide  procedural 
issues.   These  recommendations  have  been  highly  influential  in  administrative 
procedure  debates  in  academic,  judicial,  and  other  settings.'" 


'  See  Thomas  O.  Sargentich,  Normative  Tensions  in  the  Theory  of  Presidential 
Oversight  of  Agency  Rulemaking,  7  Admin.L.J.Am.U.  325  (1993). 

'"Consider  the  following  categories  of  Administrative  Conference  recommendations 
dealing  with  major  topics  of  administrative  law:    first,  recommendations  dealing  with  limiting 
excessive  use  of  the  exceptions  to  notice-and-commeni  rulemaking  under  5  U.S.C.  §  553 
(Recommendations  69-8,  "Elimination  of  Certain  Exemptions  from  the  APA  Rulemaking 
Requirements";    73-5,  "Elimination  of  the  Military  or  Foreign  Affairs  Function  Exemption 
from  APA  Rulemaking  Requirements";  76-5,  "Interpretive  Rules  of  General  Applicability  and 
Statements  of  General  Policy";  83-2,  "The  Good  Cause  Exemption  from  APA  Rulemaking 
Requirements";  92-1,  "The  Procedural  and  Practice  Rule  Exemption  from  the  APA  Notice- 
and-Comment  Rulemaking  Requirements";  92-2,  "Agency  Policy  Statements");    second. 
recommendations  dealing  with  the  regulation  of  ex  parte  communications  in  rulemaking 
(Recommendations  77-3,  "Ex  Parte  Communications  in  Informal  Rulemaking  Proceedings"; 
80-6,  "Intragovemmental  Communications  in  Informal  Rulemaking  Proceedings");    third, 
recommendations  dealing  with  the  use  of  cost-benefit  and  similar  analyses  in  rulemaking 
(Recommendations  79-4,  "Public  Disclosure  Concerning  the  Use  of  Cost-Benefit  and  Similar 
Analyses  in  Regulation";  85-1,  "Legislative  Preclusion  of  Cost/Benefit  Analysis";  85-2, 
"Agency  Procedures  for  Performing  Regulatory  Analysis  of  Rules";  88-7,  "Valuation  of 
Human  Life  in  Regulatory  Decisionmaking");   fourth,  recommendations  dealing  with  the 
concerns  about  overproceduralizing  the  rulemaking  process  (Recommendations  72-5, 
"Procedures  for  the  Adoption  of  Rules  of  General  Applicability";  79-1  and  80-1,  "Hybrid 
Rulemaking  Procedures  of  the  Federal  Trade  Commission";   fifth,  recommendations  dealing 
with  civil  money  penalties  imposed  by  administrative  agencies  directly  (Recommendations  72- 
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Tenth,  apart  from  its  specific  successes  and  its  continuing  role  as  a  leading 
source  of  ideas  and  advice,  the  Administrative  Conference  stands  for  the  commitment 
to  good  government.   This  fact  has  led  to  its  justified  prestige  in  the  larger 
administrative  law  community.    Good  government  is  not  just  a  phrase;   it  is  a  set  of 
mind  that  the  Conference  has  come  to  embody  in  a  remarkable  way. 


6,  "Civil  Money  Penalties  as  a  Sanction";  79-3,  "Agency  Assessment  and  Mitigation  of  Civil 
Money  Penalties";  90-1,  "Civil  Money  Penalties  for  Federal  Aviation  Violations";  91-8, 
"Adjudication  of  Civil  Penalties  under  the  Federal  Aviation  Act";  93-1,  "Use  of  APA  Formal 
Procedures  in  Civil  Money  Penalty  Proceedings");   sbcth.  recommendations  dealing  with 
judicial  review  of  agency  action  (Recommendations  74-4,  "Preenforcement  Judicial  Review  of 
Rules  of  General  Applicability";  75-3,  "The  Choice  of  Forum  for  Judicial  Review  of 
Administrative  Action";  79-6  and  81-2,  "Elimination  of  the  Presumption  of  Validity  of 
Agency  Rules  and  Regulations  in  Judicial  Review,  as  Exemplified  by  the  Bumpers 
Amendment";    80-5,  "Eliminating  or  Simplifying  the  Race  to  the  Courthouse  in  Appeals  from 
Agency  Action";  82-7,  "Judicial  Review  of  Rules  in  Enforcement  Proceedings";  88-6, 
"Judicial  Review  of  Preliminary  Challenges  to  Agency  Action";  89-5,  "Achieving  Judicial 
Acceptance  of  Agency  Statutory  Interpretations";  91-9,  "Specialized  Review  of  Administrative 
Action");   seventh,  a  recommendation  on  use  of  evidence  in  federal  administrative 
adjudications  (86-2,  "Use  of  Federal  Rules  of  Evidence  in  Federal  Agency  Adjudications"); 
eighth,  a  recommendation  on  agency  ombudsmen  (90-2,  "The  Ombudsman  in  Federal 
Agencies");    ninth,  recommendations  on  alternative  dispute  resolution  mechanisms  in 
rulemaking  and  adjudication  (Recommendations  82-4  and  85-5,  "Procedures  for  Negotiating 
Proposed  Regulations";  86-3,  "Agencies'  Use  of  Alternative  Means  of  Dispute  Resolution"; 
86-8,  "Acquiring  the  Services  of  Neutrals  for  Altemative  Means  of  Dispute  Resolution";  88- 
1 1 ,  "Encouraging  Settlements  by  Protecting  Mediator  Confidentiality");   and  tenth,  a 
recommendation  dealing  with  checks  and  balances  on  agency  rulemaking  by  Congress,  courts 
and  the  president  (Recommendation  93-4,  "Improving  the  Environment  for  Agency 
Rulemaking").    Other  recommendations  deal  with  additional  cross-cutting  issues  or  with 
agency-specific  topics. 
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Conclusion 

My  testimony  today  reflects  my  independent  view  as  a  scholar  professionally 
involved  in  researching  and  writing  about  administrative  law  and  process.    To 
summarize,  I  strongly  support  reauthorization  of  the  Administrative  Conference  of  the 
United  States.   Thank  you. 
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Mr.  Bryant.  Mr.  Susman. 

STATEMENT  OF  THOMAS  M.  SUSMAN,  PARTNER,  ROPES  & 
GRAY,  WASHINGTON,  DC,  ON  BEHALF  OF  THE  AMERICAN 
BAR  ASSOCIATION 

Mr.  Susman.  Thank  you,  Mr.  Chairman,  Mr.  Gekas.  My  name  is 
Thomas  Susman.  I  am  a  partner  in  the  law  firm  of  Ropes  &  Gray 
in  Washington,  and  I  am  testifying  today  on  behalf  of  the  American 
Bar  Association  to  support  the  reauthorization  legislation  for  the 
Administrative  Conference. 

I  guess  while  I  feel  young,  I  am  the  oldster  among  this  crowd. 
My  experience  with  the  Administrative  Conference  goes  back  over 
25  years,  when  I  first  came  to  Washington  and  worked  in  the  Jus- 
tice Department  as  a  special  assistant  to  the  Assistant  Attorney 
General,  who  was  then  Vice  Chairman  of  the  Administrative  Con- 
ference. And  I  had  a  chance  to  examine  ACUS  from  the  Hill  when 
I  worked  in  the  Senate  Judiciary  Committee  counterpart  sub- 
committee to  this  subcommittee,  beginning  the  reauthorization 
process  during  the  1970's.  I  have  been  a  public  member  of  the  Con- 
ference and  am  now  a  senior  Conference  fellow, 

I  want  to  start  with  a  question  that  was  asked  Ms.  Katzen  about 
people  getting  paid  for  their  work  with  the  Administrative  Con- 
ference; her  answer  was,  no,  we  depend  on  volunteers. 

I  spent  the  first  13  years  of  my  professional  life  in  public  service, 
in  the  Justice  Department,  as  a  law  clerk,  and  in  the  Senate,  I 
came  into  private  practice  with  an  interest  in  continuing  to  give 
some  of  my  professional  time  to  public  service,  to  continuing  the 
work  I  did  on  the  Senate  Administrative  Practice  Subcommittee 
trying  to  improve  government,  and  in  the  last  14  years  in  private 
practice  as  I've  traveled  around  the  world  continuing  this  process, 
speaking  to  foreign  governments  about  the  U.S.  Government  and 
administrative  law. 

My  eyes  have  been  opened.  We  sit  here  in  Washington  and  see 
criticism  of  our  Government,  criticism  of  the  Congress,  criticism  of 
our  agencies.  And  yet  in  no  other  country  have  they  achieved  the 
level  of  fairness,  of  access,  of  openness,  and  of  efficiency  as  our 
agencies  have. 

So  it  has  been  a  pleasure  for  me  to  volunteer  my  time,  dozens 
of  hours  and  sometimes — when  I  was  chairman  of  a  committee — 
hundreds  of  hours  a  year  to  work  on  improving  the  administrative 
process  in  areas  in  which  I  have  no  practice  involvement  and  no 
client  interest. 

I  chaired  the  committee  that  developed  the  race-to-the-court- 
house  recommendation.  I'm  not  a  trial  lawyer;  I've  never  had  a  race 
to  the  courthouse;  I've  never  practiced  before  an  agency  with  this 
problem.  The  Conference  is  able  to  leverage  dozens  and  dozens  of 
academics,  public  interest  lawyers,  government  officials,  and  pri- 
vate practitioners  to  spend  time  trying  to  improve  the  processes  of 
government. 

Mr.  Chairman,  the  processes  of  government  need  to  be  improved. 
Public  dissatisfaction  with  the  bureaucracy  continues.  When  sub- 
jects like  the  EPA  elevation  bill,  other  environmental  statutes,  and 
competitiveness  legislation  come  to  the  floor  of  the  House  and  the 
Senate,  the  issue  is  government  regulation:  Why  are  we  doing  it? 
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How  are  we  doing  it?  Why  can't  we  do  it  better?  Why  can't  we  do 
it  smarter? 

Clearly  there  is  a  substantive  aspect  to  regulation  that  needs  the 
attention  of  the  authorizing  committees  as  to  whether  we  ought  to 
be  regulating  at  all  and  whether  we  ought  to  be  setting  up  these 
programs  and  looking  for  these  results.  But  once  those  committees 
are  through,  they  don't  look  back.  They  don't  look  back  to  see  how 
the  agency  is  carrying  out  this  process  and  how  could  it  do  it's  job 
better.  They've  got  other  things  to  do;  they  have  other  programs  to 
legislate. 

The  point  has  been  made  that  the  Administrative  Conference  is 
unique.  There  is  certainly  no  other  single  office  or  organization  in 
any  branch  of  government  besides  the  Administrative  Conference 
whose  sole  objective  is  improving  the  quality  of  government  proce- 
dure. Yet  everyone  who  deals  with  government  understands  the 
cost  of  delays,  of  administrative  burdens,  of  complicated  processes, 
and  these  need  examination  and  they  need  attention. 

The  Administrative  Conference,  by  combining  government  offi- 
cials with  academics  and  private  sector  interested  experts,  is  able 
to  come  up  with  recommendations  that  for  the  most  part  take  into 
consideration,  as  any  deliberative  body,  a  variety  of  views.  It  seems 
to  me  that  they  come  out  with  a  great  deal  of  credibility  and,  as 
a  number  of  examples  have  been  given  this  morning,  achieve  re- 
sults in  the  end. 

Let  me  address  for  a  moment  Mr.  Gekas'  question  about  the 
quorum  issue.  I've  been  for  over  25  years  now  a  government  ob- 
server and  overseer  of  the  Conference  and  a  member.  I  was  some- 
what surprised  when  you  were  somewhat  outraged  that  they  didn't 
establish  a  quorum  at  the  beginning  of  each  session  as  if  no  impor- 
tant institution  acts  that  way.  I  immediately  had  to  say,  well,  I 
spent  12  years  working  for  the  U.S.  Senate,  which  happens  to  be, 
it  seems  to  me,  an  extremely  important  institution,  and  it  does  not 
count  a  quorum  unless  a  quorum  is  called. 

Mr.  Gekas.  We  ought  to  change  that  rule. 

Mr.  Bryant.  We  want  to  try  hard  not  to  be  like  them. 

[Laughter.] 

Mr.  SusMAN.  I'm  not  suggesting  that  that  is  an  institution  which 
ought  to  be  emulated.  I  am  simply  suggesting  that  the  Conference 
used  to  have  quorum  calls  at  the  beginning.  I  happen  to  go  back 
far  enough  to  remember  those.  Those  who  were  volunteering,  who 
were  coming  from  out  of  town,  who  came  in  and  had  to  go  through 
the  process  of  ten  or  15  minutes  worth  of  roll  call  thought  it  was 
a  waste  of  time. 

I  do  believe  the  Conference  can  be  encouraged  to  try  to  bring 
more  people  in,  and  should  be.  Part  of  the  problem,  Mr.  Chairman, 
is  that  much  of  the  work  of  the  Conference  is  not  very  exciting. 
Race  to  the  courthouse.  Even  ADR.  Very,  very  important.  Worth  a 
great  deal  of  money  to  agencies.  But  not  the  stuff  that  you  read  in 
the  newspapers,  and  not  the  stuff  that  people,  unless  they  have 
some  interest  in  it  or  have  worked  on  it,  are  likely  to  study  unless 
given  the  additional  encouragement.  I  think  attendance  can  be  en- 
couraged by  making  sure  that  members  don't  stay  on  the  rolls  un- 
less they  come  to  the  meetings.  I  do  think  that  this  is  an  issue  that 
the  Conference  can  respond  to. 
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Thank  you. 

[The  prepared  statement  of  Mr.  Susman  follows:] 


Testimony  of  Thomas  M.  Susman 
On  behalf  of  the  American  Bar  Association 

Before  the  Subcommittee  on  Administrative  Law 
And  Governmental  Relations  of  the 
House  Committee  on  The  Judiciary 

The  Administrative  Conference  of  the  United  States 

April  21,  1994 


Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Thomas  M. 
Susman.    I  am  a  partner  in  the  Washington  office  of  the  law  firm  of  Ropes  &  Gray.    I 
am  pleased  to  appear  before  the  Subcommittee  today  on  behalf  of  the  .American  Bar 
.\isociation  in  support  of  legislation  reauthorizing  appropriations  for  the  Administrative 
Conference  of  the  United  States. 

In  these  times  of  limited  resources,  finding  ways  of  reducing  the  costs  of 
government  --  and  of  government  regulation  and  government  program-administration  -- 
presents  an  enormous  challenge.    As  an  agency  that  effectively  combines  public  and 
private  expertise  to  tackle  the  single-minded  task  of  improving  federal  administrative 
processes,  the  Administrative  Conference  is  uniquely  suited  to  meet  this  challenge. 

Background 

The  Administrative  Conference  of  the  U.S.  ("ACUS")  was  originally  established  in 
1961,  early  in  President  Kennedy's  administration,  as  a  vehicle  for  bringing  together 
government  officials  and  volunteers  from  the  private  sector  to  improve  the  fairness, 
efficiencv',  and  coordination  of  federal  agency  procedures.    It  was  established  by 
Congress  as  a  permanent  government  agency  in  1964  and  has  enjoyed  bipartisan  support 
for  almost  30  years  as  an  advisor  to  all  three  branches  of  government  on  administrative 
procedural  reform. 

I  am  currently  a  Senior  Conference  Fellow,  having  served  four  terms  as  a  Public 
Member  of  the  Conference;  during  part  of  this  time  I  chaired  the  Committee  on  Judicial 
Review.    My  interest  in  and  involvement  with  ACUS  goes  back  over  25  years:    it  started 
when  I  was  in  the  Department  of  Justice  in  1968  and  served  as  special  assistant  to  the 
Vice-Chairman  of  the  Conference,  who  was  then  Assistant  Attorney  General  in  the 
Office  of  Legal  Counsel.    During  the  next  12  years,  I  worked  with  the  Conference  in 
various  staff  positions  on  the  Senate  Judiciary  Committee  and  its  Subcommittee  on 
Administrative  Practice  and  Procedure.    (As  counsel  to  the  Senate's  Administrative 
Practice  Subcommittee,  I  had  the  pleasure  of  working  on  ACUS  reauthorization 
legislation  during  the  early  1970s.)    I  was  appointed  to  the  Conference  when  I  left 
Capitol  Hill  to  join  Ropes  &  Gray;  currently  I  am  a  partner  in  Ropes  &  Gray's 
Washington  Office,  and  I  remain  active  with  ACUS  today. 
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I  am  also  a  past  chair  of  the  ABA's  Section  on  Administrative  Law  and 
Regulatory  Practice,  and  I  have  written  about  and  lectured  on  administrative  law  from 
time  to  time.    So  I  have  seen  first-hand  the  unique  contributions  and  the  vital  resources 
ACUS  has  provided  in  making  recommendations  and  developing  information  on  the 
efficiency,  effectiveness,  and  fairness  of  the  procedures  used  by  federal  agencies  in 
carrying  out  their  statutory  mandates. 

The  Clinton  Adminisfation  plainly  sees  ACUS  as  a  vital  tool  for  accomplishing 
the  Administration's  important  goal  of  streamlining  government  operations,  not  as  an 
ivory  tower  for  irrelevant  or  isolated  academic  discourse.    It  is  equally  clear  that 
Congress  has  continued  to  vest  the  Conference  with  expanded  responsibilities,  including 
the  imponant  areas  of  alternative  dispute  resolution  and  negotiated  rulemaking. 

I  want  to  emphasize  three  points  today  in  supporting  the  reauthorization  request 
for  ACUS.    First,  the  need  to  reform  administrative  processes  is  greater  than  ever;  the 
Conference's  mandate  --  to  develop  improvements  in  the  procedures  by  which  federal 
agencies  administer  regulatory,  benefit,  and  other  government  programs  --  is  even  more 
relevant  and  compeUing  today  than  it  was  30  years  ago.    Second.  ACUS  has  unique 
capabilities  for  achieving  progress  in  procedural  reform,  and  it  is  one  of  the  most 
economically  efficient  agencies  of  government.    Finally,  in  the  end,  it  is  results  that 
matter,  and  the  work  of  the  Conference  has  achieved  laudable  results. 

Reform  Needed  Now  More  than  Ever 

The  Vice  President's  report  on  'Improving  Regulatory  Systems,"  accompanying 
the  Report  of  the  National  Performance  Review,  Creating  a  Government  that  Works 
Better  and  Costs  Less,  makes  two  points  that  are  beyond  dispute: 

One:  "Regulations  affect  virtually  every  American  citizen,  household,  business, 

institution,  community,  and  level  of  government." 

Two:  'The  federal  regulatory  system  is  not  working  as  well  as  it  should.    Many 

federal  regulations  impose  too  many  constraints  on  individuals  and 
businesses  .  .  .  while  still  failing  to  accomplish  the  goals  for  which  they 
were  imposed." 

Let  me  set  aside  for  a  moment  the  many  billions  of  dollars  spent  on  federal 
procurement  activities  and  grant  and  benefit  programs  -  many  of  which  have  been 
improved  through  ACUS  recommendations  but  still  need  further  reform  --  and  offer  a 
few  select  figures  on  just  the  regulatory  programs  of  government: 

Rochester  Institute  of  Technology  economist  Thomas 
Hopkins  (an  ACUS  member)  has  conservatively  estimated 
the  annual  cost  of  federal  regulation  in  1993  at  $581  billion 
and  projected  it  would  rise  to  $662  billion  by  the  year  2000. 
The  aggregate  cost  of  federal  regulation  per  household. 
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according  to  Hopkins,  is  about  $5,900  per  year. 

OMB  has  estimated  that  federal  paperwork  burdens  consume  over 
6.4  bilUon  person-hours  in  the  private  sector  each  year.   This  has 
been  modestly  translated  to  a  cost  of  $128  billion,  merely  for 
collecting,  reporting,  and  maintaining  federally  mandated 
information. 

The  federal  budget  in  1993  called  for  spending  $11.3  billion 
to  administer  federal  regulatory  programs  --  a  51  percent 
increase  over  1983. 

There  are  many  other  ways  to  measure  the  rise  of  federal  regulation:    the  almost 
threefold  increase  in  the  number  of  pages  of  the  Federal  Register  between  1971  and 
1991  (from  25,447  to  67,716  pages);  the  increase  in  regulations  under  development  by 
aeencies  (from  an  average  of  4,000  between  1983-1989  to  4,900  in  the  past  few  years); 
the  number  of  regulators  employed  by  the  federal  government  (101,963  in  1985;  122,406 
in  1992). 

The  costs  of  regulation  are  undeniably  high,  and  as  those  costs  have  risen,  so  too 
has  concern  about  the  rationality  of  the  regulatory  process.    From  the  perspective  of 
many  consumers  and  businesses,  as  well  as  state  and  local  governments,  we  are  over- 
regulated  -  and  not  very  rationally  regulated,  either.   (As  the  National  Performance 
Review  found,  "the  average  American  believes  we  waste  48  cents  of  every  tax  dollar.") 

Yet  there  is  no  single  office  or  organization  in  either  the  Executive  or  Legislative 
branch  of  government  -  besides  the  Administrative  Conference  -  whose  sole  objective  is 
improving  the  quality  of  government  procedure.   There  is  no  other  place  in  government 
that  better  understands  the  costs,  delays,  and  burdens  that  are  imposed  by  inadequate, 
inefficient,  or  duplicative  governmental  processes. 

Those  of  us  who  work  with  and  support  the  Administrative  Conference  care 
about  efficiency  and  economy  in  government  administration.    But  we  also  care  about  the 
unnecessary  costs  and  excessive  burdens  that  goverrmient  can  impose  on  individuals, 
businesses,  nonprofit  institutions,  and  state  and  local  governments.    And  we  care  about 
restoring  the  public's  faith  in  government. 

Each  congressional  committee  and  each  federal  agency  has  a  stake  in  its  own 
program  and  in  the  way  it  has  designed  that  program.    For  each,  meaningful  reform 
requires,  first,  a  commitment  of  time  to  look  backward  -  at  existing  programs  and 
regulations  -  when  time  is  in  short  enough  supply  for  dealing  with  future  ones,  and 
second,  an  admission  that  they  did  not  do  things  quite  right  the  first  time  around. 
ACUS  is  fettered  by  no  such  inertia,  by  no  such  stakes  in  the  past. 

I  do  not  suggest  that  the  Administrative  Conference  can  manage  the  task  of 
regulatory  reform  single-handedly.   That  task  falls  most  heavily  on  Congress  and  the 
White  House,  on  OMB  and  the  agencies.    But  it  is  a  monumental  task,  impacting  jobs. 
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economic  growth,  innovation,  international  competitiveness,  public  health  and  safety,  and 
more.  We  simply  cannot  afford  noi  to  make  the  most  of  the  Administrative  Conference 
in  addressing  the  problems  of  government  regulation. 

A  Unique  Institution 

The  Administrative  Conference  is  unique  in  combining  the  perspectives  and 
experience  and  capabilities  of  both  the  goverimient  and  private  sectors.    This  synergy 
makes  ACUS  particularly  effective. 

I  have  already  addressed  briefly  why  it  is  unlikely  that,  if  left  to  their  own  devices, 
individual  agencies  and  congressional  committees  are  likely  to  make  meaningful 
headway  in  improving  the  way  in  which  government  does  its  work.    I  mentioned  the 
press  of  carrying  out  existing  programs  and  planning  for  future  needs  as  standing  in  the 
way  of  major  investments  in  reforming  ongoing  practices  and  procedures.    And  I 
mentioned  the  stake  that  agencies  and  committees  have  in  the  structures  and  procedures 
that  they  themselves  devised  to  implement  the  existing  programs. 

There  is  another  reason:    administrative  procedure,  simply  stated,  is  not  sexy 
stuff.    It  seldom  produces  headline  news  or  even  spirited  public  debate.    Administrative 
procedure  is  the  stuff  of  speeches  that  make  audiences  doze:    It  is  often  mundane, 
occasionally  obscure,  but  extremely  complex.    (As  Justice  Scalia,  a  former  ACUS 
chairman,  put  it:    "Administrative  law  is  not  for  sissies.")    In  shon.  administrative  process 
and  its  reform  are  hardly  likely  to  capture  the  attention,  on  an  ongoing  basis,  of  over- 
extended Members  of  Congress  or  their  staff,  or  of  busy  and  preoccupied  bureaucrats. 

But  ask  whether  administrative  procedure  has  consequence  to  a  busine.ss  trying  to 
get  an  EPA  permit,  a  FCC  license,  or  an  FDA  approval.    Better  yet,  ask  a  veteran 
needing  health  care,  or  a  farmer  whose  crops  were  destroyed  by  disaster,  or  a  coal 
miner  with  black  lung  disease,  or  an  older  American  laid  off  work  whether  they  care  if 
federal  procedures  are  labyrinthine,  drawn-out,  inefficient,  or  unfair.    We  all  know  the 
answer. 

Why  not  leave  the  study  and  formulation  of  recommendations  for  improving 
federal  procedures  to  the  private  sector?    After  all,  many  academics  and  private-sector 
lawyers  and  other  professionals  are  already  involved  in  looking  at  many  of  these  issues 
in  universities  and  think-tanks  and  bar  associations.   TTie  Administrative  Law  and 
Regulatory  Practice  Section  of  the  ABA  certainly  works  on  a  number  of  the  same  kinds 
of  issues  that  are  the  subject  of  ACUS  studies,  often  after  ACUS  has  highlighted  a 
problem.    But  these  are  no  substitute  for  the  Administrative  Conference. 

Perhaps  some  attention  would  be  given  to  improving  EPA  or  FCC  or  FDA 
procedures,  but  these  would  very  likely  be  developed  from  the  single-minded  perspective 
of  interested  business  constituencies.   And  bar  association  groups  might  venture  into 
some  more  general  areas,  though  without  the  benefit  of  the  empirical  evidence 
developed  by  ACUS  consultants.    But  who  would  spearhead  detailed  and  intensive 
inquiry  into  improving  procedures  relating  to  social  security,  medicare,  children's 
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vaccine,  or  farmworkers? 


By  combining  the  views  and  interaction  of  both  government  officials  and  private 
expens,  from  the  development  of  a  project  proposal  through  the  review  of  research 
materials  and  reports,  to  the  formulation  of  preliminary  and  then  final 
recommendations,  ACUS  proposals  are  almost  by  definition  both  relevant  and  balanced. 
And,  Mr.  Chairman,  in  my  over  25-years  of  experience  with  the  Conference,  they  have 
proved  nonpartisan  as  well. 

Finally,  by  using  the  volunteer  time  of  expert  advisors  from  the  government, 
academic  institutions,  and  the  private  and  public  interest  bar,  ACUS  generates  hundreds 
of  thousands  of  dollars  of  free  time  dedicated  to  the  improvement  of  federal 
administrative  processes.   In  this  way,  too,  the  Administrative  Conference  is  a  uniquely 
cost-effective  federal  institution. 

Results  Matter 

In  the  final  analysis,  even  were  the  need  for  increasing  the  emphasis  on 
procedural  reform  of  regulatory  and  benefit  programs  compelling,  and  even  if  ACUS 
were  uniquely  situated  to  become  a  catalyst  for  reform.  Congress  could  not  justify 
providing  continuing  ~  much  less  increasing  appropriations  --  if  ACUS  had  not  shown 
itself  capable  of  achieving  results.   And  I  certainly  would  not  be  here  today  were  that 
the  case. 

The  Conference  has  more  than  lived  up  to  its  promise.    It  has  issued  numerous 
valuable  publications  that  have  saved  agencies  large  amounts  of  scarce  resources.    It  has 
sponsored  and  participated  in  educational  programs  for  congressional  staff,  agency 
regulators,  and  even  foreign  governments. 

Its  recommendations  have  led  directly  to  legislative  reform.    Examples  include 
reform  of  civil  penalty  procedures,  elimination  of  races  to  the  courthouse  to  obtain 
judicial  review  of  agency  decisions,  removal  of  technical  impediments  to  citizens  blocked 
from  litigating  against  the  government,  and  improvement  of  contract  claim  adjudications. 
These  changes  did  not  make  the  front  page  of  The  Washington  Post,  but  in  each  case, 
they  have  eliminated  needless  litigation,  opened  courthouse  doors  to  those  with 
legitimate  grievances,  and  effected  savings  of  taxpayers'  dollars  and  private  resources. 

The  Conference  has  been  at  the  forefront  of  introducing  ADR  into  government 
proceedings  and  is  providing  federal  agencies  with  much-needed  technical  advice  to 
promote  this  important  approach  to  reducing  conflict  and  litigation. 

And  many  of  the  over-180  recommendations  adopted  by  the  Administrative 
Conference  have  led  agencies  to  reform  their  own  procedures.    Ms.  Katzen's  testimony 
documents  ACUS's  many  successes  in  obtaining  implementation  of  its  recommendations. 

Inefficiency  and  ineffectiveness;  duplication  and  overlap;  delay  -  these  problems 
do  more  than  undermine  public  confidence  in  goverrmient.   They  exact  a  very  high  cost 
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to  government,  to  everyone  who  does  business  with  or  is  regulated  by  the  government. 
and  ultimately  to  all  taxpayers  and  consumers.   By  helping  agencies  and  Congress 
remedy  these  problems,  the  Administrative  Conference  provides  tremendous  value  that 
more  than  justifies  the  requested  appropriations. 

Judged  on  the  basis  of  results,  the  Conference  has  been  a  remarkable  succe.ss. 
And  it  has  achieved  its  many  accomplishments  at  an  incredibly  low  cost  to  the  American 
taxpayer. 

Conclusion 

The  Administrative  Conference  of  the  U.S.  has  proved  itself  effective  at 
promoting  efficiency  in  government.    Yet  its  work  is  far  from  done.    The  American  Bar 
Association  urges  this  Subcomrmttee  to  authorize  the  increased  resources  requested  by 
the  President  to  meet  the  challenges  that  lie  ahead. 

Experience  has  shown  that  a  modest  investment  yields  in  continuing  the  work  of 
the  Administrative  Conference  carries  great  benefits  for  the  administrative  processes  of 
the  entire  federal  government.    By  improving  the  way  our  government  carries  out 
programs  created  by  Congress,  regulation  becomes  more  effective  and  scarce  resources 
will  reach  farther.    In  the  end.  it  translates  into  savings  for  the  government  --  and 
benefits  all  taxpayers,  as  well. 

I  appreciate  the  opportunity  to  testify  and  will  be  pleased  to  respond  to  any 
questions  you  might  have. 
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Mr.  Bryant.  Thank  you  very  much. 

Judge  Heifetz,  do  you  think  we  ought  to  just  go  ahead  and  reau- 
thorize ACUS  just  like  it  is?  Do  you  have  any  proposals  for  change? 

Mr.  Heifetz.  I  don't  have  specific  proposals  for  change.  I  think 
the  comments  that  the  committee  made  this  morning  are  always 
something  that  should  be  taken  seriously  by  the  Conference  and 
the  Conference  in  studying  the  process  of  government  should  be 
studying  itself  and  improving  its  own  process.  I  don't  mean  to  say 
that  the  Conference  has  reached  any  state  of  perfection  that  I  don't 
believe  the  administrative  process  itself  has  reached. 

Mr.  Bryant.  Mr.  Vladeck,  you  stated  in  your  testimony  that 
members  are  conscientious  about  meetings.  Do  you  attend  the 
meetings  regularly? 

Mr.  Vladeck.  I  do. 

Mr.  Bryant.  To  your  knowledge,  what  types  of  problems,  if  any, 
does  the  plenary  session  of  the  assembly  have  in  terms  of  getting 
a  quorum  together?  Is  that  an  issue  at  all? 

Mr.  Vladeck.  I'm  somewhat  puzzled  by  this  discussion.  With  all 
respect.  Congressman  Gekas,  the  plenary  sessions  are  held  in  a 
large  amphitheater  and  are  very  crowded.  I  think  I  would  be  much 
more  troubled  by  the  point  you  raised  if  I  had  any  doubt  in  my 
mind  that  at  any  point  during  the  4  years  I've  been  a  member  of 
the  Administrative  Conference  there  was  ever  a  question  that  we 
were  acting  without  a  quorum. 

The  fact  of  the  matter  is  that  by  and  large  people  come,  people 
are  engaged  in  the  debate.  It  is  true  that  some  people  get  up  and 
go  get  a  cup  of  coffee  or  go  make  a  telephone  call,  but  in  my  view — 
I've  never  missed  a  plenary  session — ^there  has  never  been  any- 
thing other  than  a  pretty  full  house.  We  only  need  51  people.  I 
think  that  we  are  all  reasonably  conscientious.  If  it  looked  as 
though  we  were  short,  one  of  the  voting  members  of  ACUS  would 
have  said  something. 

I  understand  your  concern  and  I  don't  mean  to  suggest  that  it 
isn't  well  founded  as  a  matter  of  theorv.  I  just  think  as  a  practical 
matter  I've  never  seen  a  situation  in  which  there  was  even  the  pos- 
sibility that  we  didn't  have  a  quorum,  particularly  the  one  time 
someone  sought  to  make  a  quorum  call,  which  was  in  the  middle 
of  a  highly  contentious  debate  about  the  ALJ  report,  which  was 
very  well  attended. 

Mr.  Bryant.  Let  me  leap  to  Mr.  Gekas'  defense  a  little  bit.  That 
question  came  up  in  this  hearing  because  I  asked  it,  and  that  is 
because  it  had  come  from  the  critics  of  ACUS.  Some  of  you  have 
described  them  as  being  disgruntled  about  the  policies,  but  I  think 
it's  a  valid  inquiry  for  this  hearing. 

Mr.  Vladeck.  I  wasn't  suggesting  that  I  disagreed  with  that  as 
a  policy  matter.  All  I  am  saying  is  that  as  a  practical  matter,  in 
my  view  we  have  always  had  more  than  an  ample  attendance. 
While  you  may  be  right,  Congressman  Gekas,  that  we  need  to  reas- 
sess whether  we  need  to  tighten  our  bylaws,  that  is  a  different 
question  than  whether  we  have  ever  acted  without  a  quorum.  On 
that  question,  at  least  during  my  four  year  tenure  there,  I  would 
say  the  answer  is  no. 
Mr.  Bryant.  I  have  no  further  questions. 
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Mr.  Gekas.  Let  me  follow  up  with  that.  It  is  highly  possible  that 
in  the  rendering  of  the  report  to  which  Mr.  Heifetz  alluded  on  the 
Federal  Administrative  Judiciary,  that  report  or  those  set  of  rec- 
ommendations was  conducted  without  an  official  quorum  present. 
It  is  possible  that  that  was  so. 

Mr.  Vladeck.  My  testimony,  sir,  is  that  I  was  there  and  at  least 
from  my  impression  there  was  more  than  ample  attendance. 

Mr.  Gekas.  I  understand  your  impressions. 

Mr.  Vladeck.  I  agree  with  you  that  there  is  no  recordation  that 
proves  that  fact. 

Mr.  Gekas.  So  if  it  is  that  review  that  you  two  gentlemen  have 
now  acknowledged  could  have  been  adopted  and  forwarded  without 
a  quorum  present,  it  could  have  reflected  some  other  views  in  its 
final  analysis  if  a  quorum  had  been  present,  and  the  final  outcome 
of  the  yes  or  no  vote  on  whether  the  review  should  be  adopted  and 
forwarded  could  have  come  without  the  presence  of  critics  or  nega- 
tive votes. 

Mr.  Heifetz.  May  I  respond  to  that,  Mr.  Gekas? 

Mr.  Gekas.  Certainly. 

Mr.  Heifetz.  At  the  time  the  quorum  call  was  made,  it  was 
made  by  an  individual  who  had  not  been  recognized  by  the  chair 
but  who  walked  up  to  a  microphone  and  just  demanded  a  quorum 
call.  It  was  unusual.  It  sparked  a  tremendous  feeling  of  electricity 
throughout  the  entire  room  that  that  would  happen.  Because  of 
that,  at  the  time  that  there  was  a  vote  on  that  particular  rec- 
ommendation, and  because  I  am  the  appointed  administrative  law 
judge  member  of  the  Administrative  Conference,  I  took  a  look 
around  at  the  room  at  the  time  the  vote  was  taken,  and  I'm  satis- 
fied that  there  was  a  quorum.  There  was  not  an  absolute  call  at 
that  time,  but  I  counted  enough  for  a  quorum. 

Mr.  Gekas.  That's  wonderful.  Who  was  special  counsel?  Was  spe- 
cial counsel  there  at  that  time?  Could  not  have  special  counsel  ad- 
vised the  chair?  Even  if  the  individual  who  called  for  the  quorum 
was  not  empowered  to  do  so,  could  not  the  Chair  on  its  own  motion 
ask  for  a  quorum  call,  an  attendance  taking,  something  to  at  least 
quell  the  concerns  of  the  uninvited  quorum  caller? 

Mr.  Edles.  I  suppose  the  Chair  could  have  done  that.  He  didn't 
choose  to  do  that,  and  none  of  the  voting  members  did. 

Mr.  Gekas.  So  as  far  as  I'm  concerned,  at  least  this  one  review 
and  apparently  dozens  of  other  recommendations  came  with  this 
kind  of  a  cloud.  We're  going  to  correct  that  one  way  or  another,  I 
promise  you.  Or  at  least  I'm  going  to  make  every  effort  to  try  to 
bring  about  a  change  in  that  kind  of  procedure. 

The  other  question  that  I  want  to  ask  real  quickly — by  the  way, 
nobody  has  more  direct  line  to  Plato  and  Socrates  than  I  have.  My 
source  of  history  tells  me  that  Socrates  died  of  an  overdose  of  wed- 
lock, not  hemlock. 

Mr.  Heifetz.  I  won't  touch  that  one,  Mr.  Gekas. 

Mr.  Gekas.  What  I  wanted  to  find  out  is,  and  I  need  a  general 
panel  response  to  this  because  it's  important  for  us  to  know  this, 
is  the  reauthorization — let's  put  it  this  way.  Is  the  establishment 
of  a  separate,  independent  ALJ  corps  inconsistent  with  the  reau- 
thorization of  ACUS? 
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Mr.  Heifetz.  It  is  not  inconsistent  with  the  reauthorization  of 
ACUS.  It  just  would  be  inconsistent  with  a  particular  view  that 
ACUS  took  on  the  report  of  the  Federal  Administrative  Judiciary. 
In  other  words,  the  report  recommended  that  nothing  be  done  until 
certain  recommendations  in  that  report  were  tried  first,  and  if 
those  were  found  to  be  wanting,  then  Congress  might  very  well 
want  to  look  at  the  corps  bill  proposal. 

Mr.  Gekas.  Your  language  and  what  you  are  saving  is  no  deci- 
sion should  be  made  about  the  proposal  for  an  independent  corps 
of  ALJ's  at  that  time. 

Mr.  Heifetz.  At  that  time.  That's  correct. 

Mr.  Gekas.  So  it's  neutral,  is  it  not? 

Mr.  Heifetz.  It  is  basically  neutral. 

Mr.  Gekas.  Then  why  do  you  squirm  about  whether  they  are  in- 
consistent or  not.  If  no  decision  was  made  and  if  something  is  de- 
pendent upon  something  else  happening  before  final  action  is  taken 
on  an  ALJ  independent  corps,  why  do  you  not  simply  say,  no,  they 
are  not  inconsistent? 

Mr.  Heifetz.  I  thought  I  did  say  that  they  were  not  inconsistent. 

Mr.  Gekas.  Then  why  did  you  go  into  the  explanation  of  it  would 
go  against  their  recommendation; 

Mr.  Heifetz.  No.  The  implementation  or  the  passage  of  a  bill 
that  would  provide  for  a  corps  of  administrative  law  judges  would 
run  counter  to  the  advice  in  the  particular  recommendation  that 
ACUS  issued.  It  does  not  run  counter  to  the  reauthorization  of 
ACUS  itself.  I  see  those  as  two  separate  issues. 

Mr.  Gekas.  So  do  I,  but  I  got  the  impression  that  ACUS  is  in 
a  life  and  death  struggle  against  the  estabhshment  of  the  inde- 
pendent AUs. 

Mr.  Heifetz.  No.  I  don't  think  that  is  true  at  all. 

Mr.  Gekas.  Do  you  take  the  tack  that  you  have  articulated  as 
being  only  one  sided?  There  is  no  opposition  on  ACUS,  you  are  say- 
ing, to  the  establishment  of  the  ALJ  corps? 

Mr.  Heifetz.  That's  correct. 

Mr.  Gekas.  That  doesn't  sound  quite  accurate  to  me. 

Mr.  Vladeck.  Can  I  comment  on  that? 

Mr.  Bryant.  We  are  down  to  3  minutes  before  we  are  going  to 
have  to  go  and  vote.  This  is  my  first  time  to  look  carefully  at 
ACUS.  I  am  very  impressed  by  all  the  testimony.  This  panel  is  so 
broad,  pubHc  citizens,  big  law  firm,  judge,  and  academia,  and  Ms. 
Katzen's  testimony  as  well.  I  am  very  grateful  to  all  of  you  for 
being  here  today.  I  think  it's  clear  we  are  going  to  reauthorize 
ACUS,  but  we  did  ask  some  questions  that  came  from  the  critics 
and  gave  you  a  chance  to  respond  to  them,  and  I  think  frankly  all 
is  well. 

Thank  you  very  much  for  being  here. 

This  subcommittee  is  adjourned. 

[Whereupon,  at  11:20  a.m.,  the  subcommittee  adjourned.] 
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Charles  P.  Rippey 

8425  Freyman  Drive 

Chevy  Chase,  Maryland  20815-3847 


April  24,  1994 

Cong.  John  Bryant 

Chair,  Administrative  Law  and  Governmental  Relations  Subcommittee 

Judiciary  Committee 

B351A  Rayburn  House  Office  Building 

Washington,  DC  20515-2104 


Dear  Congressman  Bryant: 

Judge  Alan  Heifetz  testified  for  the  Administrative  Conference  of  the  United 
States  before  you  on  April  21,  1994  that  the  only  reason  some  administrative  lav/ 
judges  favored  the  abolition  of  ACUS  was  because  ACUS's  recommendations,  titled 
The  Federal  Administrative  Judiciary,  were  inconsistent  with  the  passage  of 
Administrative  Law  Judge  Corps  legislation.'    Judge  Heifetz  was  a  member  of  the 
ACUS  Judiciary  Committee  which  worked  on  those  recommendations  and  surely  must 
know  that  the  primary  objection  of  administrative  law  judges^  to  the  recommendations 
is  the  destruction  of  the  present  protections  of  the  Administrative  Procedure  Act 
intended  to  assure  merit  selection  of  judges  and  protection  of  their  independence  by, 
among  other  things,  prohibiting  agency  evaluation  of  their  performance.   These 
reasons  go  to  the  merits  of  the  recommendations  and  even  Judge  Heifetz  on  the 
ACUS  Judiciary  Committee  opposed  key  recommendations  that  would  politicize 


'  Your  Committee  was  particularly  good,  I  thought,  in  not 
letting  him  get  away  with  this  by  asking  whether  the 
recommendations  opposed  establishment  of  an  ALJ  Corps,  and 
forcing  him  to  admit  that  the  recommendations  only  said  that 
consideration  of  a  Corps  should  be  deferred  until  ACUS's 
recommendations  had  been  tried.   Cong.  Gekas  then  said  that  he 
did  not  accept  Judge  Heifetz's  testimony. 

^  Including  the  formal  positions  taken  by  the  National 
Conference  of  Administrative  Law  Judges  of  the  American  Bar 
Association  and  the  Association  of  Administrative  Law  Judges 
representing  more  than  800  Social  Security  Administrative  Law 
Judges. 

(77) 


78 


selection  and  destroy  the  independence  of  judges  from  the  demands  of  the  agencies 
by  whom  they  are  employed. 

In  short.  I  am  saying  that  Judge  Heifetz  was  misleading  to  the  Committee  in 
order  to  promote  the  existence  of  ACUS  as  an  institution.    He  was  trying  to  divert 
attention  away  from  ACUS  by  attributing  reasons  to  judges  opposing  the  existence  of 
ACUS  which  had  nothing  to  do  with  the  organization.    This  is  another  example  of  the 
dissembling  and  deceit  ACUS  has  engaged  in  which  does  not  entitle  it  to  claim  (as  it 
did  before  your  Committee)  that  it  is  a  fertile,  vital,  and  needed  forum  for  the  growth, 
care  and  tending  of  new,  creative,  and  useful  ideas  relating  to  the  federal 
administrative  process.   Just  the  opposite,  it  is  a  device  for  agencies  to  pursue  their 
pet  agendas  by  creating  the  appearance  that  they  have  been  the  subject  of  impartial 
study.   Agencies  have  generally  perceived  independent  judges  in  their  midst  whom 
they  cannot  have  a  large  voice  in  selecting  and  controlling  as  a  threat. 

Judge  Heifetz  was  present  at  the  ACUS  Judiciary  Committee  meetings  which  I 
attended  as  an  observer  where  the  language  discussed  above  was  crafted,  and  the 
entire  point  of  the  crafting  was  not  to  support  an  administrative  law  judge  corps,  but  to 
prevent  ACUS  from  being  accused  of  opposing  such  a  corps.     The  authors  of  the 
report  underlying  the  recommendations  also  were  present  and  especially  Prof.  Pierce 
was  very  clear,  speaking  on  behalf  of  all  the  authors,  that  if  the  Committee  were  to 
even  suggest  that  a  corps  should  now  be  considered,  they  would  withdraw  their 
support  of  the  recommendations.   ACUS's  carefully  crafted  language  achieved  its 
purpose,  perhaps,  but  ACUS  cannot  now  claim  that  it  opposes  the  corps  when  it  was 
so  careful  to  avoid  saying  so.    In  fact,  although  the  underlying  report  did  oppose  the 
corps,  that  was  not  adopted  in  ACUS's  final  recommendation. 

Richard  Leighton,  chair  of  the  ACUS  Judiciary  Committee  said  that  he  did  not 
want  the  ACUS  recommendations  to  become  embroiled  in  the  controversy  surrounding 
the  issue  of  whether  a  corps  should  be  established.' 


'      After    Richard   Leighton    told   his   committee   he   thought    the 
final    recommendations    should   be    silent    regarding    an   ALJ   corps 
because    the    subject    had    been    so   poorly   and    inadequately   developed 
in    the    report   underlying    the    recommendations,    Acting   Chair, 
Robert    Ross    appeared    before    the   Committee    and    said    that    the   ACUS 
Council    expected    the   Committee    to   make    recommendations    on    all 
matters    touched    on    in    the    report,     including    the    corps,    and    that 
if    it    didn't    it   would   be   failing    to   carry   out    its   job.      He    said 
that   promises   had   been   made   to    important   persons   on    the   Hill    that 
ACUS   would    take    a    position    on    the   ALJ   corps,    and    it   was    important 
that    ACUS    keep    those    promises.       He    said    that    if    those    promises 
were    not    kept,    he    thought   there  might   be   very   good    reason    to 
question   whether   ACUS    should   continue    to   exist    at   all.      The 
result   was    the   careful    language    the   Committee   put    into    the 
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Unwittingly,  by  having  Judge  Heifetz  testify  for  it  the  way  he  did,   ACUS  gives 
the  most  recent,  and  a  very  clear  demonstration  of  why  the  government  would  be 
better  off  without  the  organization  which  ACUS  has  become.    Perhaps  one  could  start 
over  and  fashion  a  new  organization  to  carry  out  the  worthy  goals  of  Judge  Prettyman 
and  the  other  distinguished  persons  who  participated  in  the  founding  of  ACUS  thirty 
years  ago,  but  that  is  a  subject  for  another  day. 

While  it  is  true  that  the  danger  posed  by  the  ACUS  recommendations  to  a  fair 
and  impartial  administrative  judicial  system  have  had  the  effect  of  increasing  the 
support  for  the  adoption  of  an  ALJ  corps  in  the  federal  government,  that  is  a  far 
different  thing  from  saying  that  the  reason  some  judges  want  to  abolish  ACUS  is 
because  it  did  not  support  the  corps. 

If  the  behavior  of  ACUS  in  regard  to  the  Federal  Administrative  Judiciary 
recommendations  were  an  aberration,  it  would  not  be  reason  in  itself  for  abolishing  the 
agency.   However,  it  is  merely  a  recent,  egregious  example  of  behavior  that  is  the 
norm  for  the  organization.   The  quality  of  its  recommendations  has  fallen  to  the  point 
where  they  .are  rarely  implemented.   The  results  of  its  research  are  too  frequently 
tailored  to  please  the  agency  paying  for  the  study.   ACUS  could  not  function  if  it 
followed  its  own  bylaws  requiring  a  quorum  to  be  present  for  the  transaction  of 
business. 


Sincerely, 


Judge  Charles  P.  Rippey 
Administrative  Law  Judge 
Office  of  Administrative  Law  Judges 
U.  S.  Department  of  Labor 
Washington,  DC  20001-2008 

cc: 

Cong.  Gekas 


recommendations . 
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ADMINISTRATIVE  CONFERENCE  OF  THE  UNITE*  STATES 

2120  L  STREET,  N  W  .  SUITE  500 

WASHINGTON.  DC  20037-1568 

(202)  254-7020 

May  13,  1994 


-=  C-ASMAS 


Honorable  John  Bryant 
Chairman 

Subcommittee  on  Administrative  Law 
and  Government  and  Relations 
House  Judiciary  Committee 
Raybum  House  Office  Building 
RoomB351-A 
Washington,  DC  20515-6218 

Dear  Chairman  Bryant  and  Congressman  Gekas: 


Honorable  George  W  Gekas 
Ranking  Mmonty  Member 
Subcommittee  on  Administrative  Law 

and  Government  and  Relations 
House  Judiciary  Committee 
1 1 1  Cannon  House  Office  Building 
Washington,  DC  20515 


This  is  in  response  to  your  request  for  information  during  the  Reauthorization  hearing  for 
the  Administrative  Conference,  held  April  21,  1994  During  the  hearings  we  were  asked  by 
Congressman  Gekas  to  provide  the  Subcommittee  with  information  on  (1)  Conference  activity 
relating  to  the  Social  Security  representative  payee  program  and  (2)  grants  received  by  ACUS 
during  the  last  four  years. 

( 1 )        Representative  Payee  Issues 

The  Conference  made  a  number  of  recommendations  in  1991  aimed  at  improving  the 
decisionmaking  process  for  determining  whether  a  representative  payee  was  appropriate,  and  who 
should  be  appointed  See  Recommendation  91-3,  "The  Social  Security  Representative  Payee 
Program,"  1  CFR  305  91-3  (1993),  a  copy  of  which  is  enclosed.  The  recommendation  was 
transmitted  to  Congress  (including  the  Committees  on  Ways  and  Means,  Aging  and  Finance)  and 
to  the  Social  Security  Administration  Among  the  Conference's  specific  recommendations  were 
that  further  study  be  undertaken  of  the  use  of  national,  regional  and  local  organizations  to  serve  as 
representative  payees  (on  a  reimbursed  or  nonreimbursed  basis)  as  an  alternative  to  individual 
representative  payees,  and  that  Congress  provide  SSA  the  authority  to  seek  restitution  and 
administratively  imposed  civil  money  penalties  fi-om  representative  payees  who  have  misused 
beneficiary  funds. 

SSA  has  recently  proposed  to  adopt  several  portions  of  Conference  Recommendation  91- 
3,  including  (1)  making  clear  in  regulations  the  criteria  for  selecting  a  representative  payee,  (2) 
making  sure  that  information  about  the  program  is  written  in  language  easily  understandable  to  a 
reader,  and  (3)  making  decisions  about  restitution  subject  to  administrative  hearing.  The 
Conference  has  submitted  comments  to  SSA  on  its  recent  proposed  changes. 
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(2)        Grants 

During  the  last  four  years,  ACUS  received  a  total  of  $320,275  from  several  foundations 
and  other  organizations  in  support  of  the  Conference's  work  in  alternative  dispute  resolution 
(ADR)  and  to  support  our  educational  colloquies  These  funds  were  accepted  under  the 
Conference's  authority  to  accept  gifts  now  contained  in  5  USC  §595  (c)(12).  The  gift  authont>' 
was  added  to  the  Administrative  Conference  Act  in  1972  by  Public  Law  92-526  These  gifts, 
which  the  Chairman  is  authorized  to  accept,  hold,  administer,  and  utilize,  are  for  the  purpose  of 
aiding  and  facilitating  the  work  of  the  Conference.  They  are  kept  in  a  "no  year"  account,  and  are 
available  until  expended    An  itemized  list  of  all  gifts  accepted  under  this  authority  follows; 


Date  Organization/Foundation 

1 0/1 6/89      Eugene  &  Agnes  Meyer  Foundation 


Purpose 

Part  one  of  a  two-part 
grant  "to  establish  a  U.S. 
District  Court  Dispute 
Resolution  Program." 


Amount 
$  9,900 


2/1/90 


Bethlehem  Steel 


Financial  support 
for  colloquy  series 


$   1,000 


2/13/90        Charles  E.  Culpeper  Foundation 


Major  initiatives  in  the 
Federal  Government 
&  DC  District  Court's 
efforts  to  enhance 
alternative  dispute 
resolution 


$  75,000 


5/29/90       Winston  &  Strawn 


Financial  support 

for  educational  seminars 

and  coUoquia 


$   1,000 


1 2/28/90      Charles  E.  Culpeper  Foundation 


Altertiative  dispute 
resolution  activities 
which  have  included 
the  establishment  of  an 
ADR  Reading  Room 
and  the  development  of 
ADR  reference  materials 
such  as  the  English  and 
Spanish  versions  of  a 
mediation  primer 


$  75,000 


2/25/9 1        William  &  Flora  Hewlett  Foundation 


First  installment  of  two 
Funds  provided  to  ACUS 
for  the  purposes  of  assist- 


$  80,000 
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ing  dozens  of  federal 
agencies  to  implement 
alternative  dispute 
resolution  activities 


9/9/9 1  Eugene  &  Agnes  Meyer  Foundation 


1  / 1 5/94       University  of  Texas  Law  School 


3/1 0/94        William  &  Flora  Hewlett  Foundation 


Part  two  of  two-part  S    6,900 

grant  "to  establish 

a  U.S.  District  Coun 

dispute  resolution 

program 

ACUS  Staff  participation        $      1,475 
in  program  on  Negotiated 
Rulemaking  by  State  agencies 

Second  installment  of  two.      $    70,000 

Funds  provided  to  ACUS 

for  the  purpose  of  assisting 

other  Federal  agencies  to 

successfully  implement 

alternative  dispute 

resolution.  Also  to  develop 

new  ADR  programs  which 

will  assist  agencies  begin 

developing  in-house 

training  and  mediation 

resources 


TOTAL 


S 320.275 


I  hope  that  this  information  is  helpful  to  the  Subcommittee  and  satisfies  your  request  If 
you  have  any  questions  or  need  additional  information,  please  call  me  or  Gary  Edies,  our  General 
Counsel  on  (202)  254-7020. 


Sincerely, 


\jiW^ 


Sally  Katzen 
Acting  Chairman 


Enclosures 
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ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

21 20  L  STREET,  N  W,  SUITE  500 

WASHINGTON.  DC    20037 

(202)  254-7020 

1  CFR  §305.91-3 


OFFICE  OF 

THE  CHAIRMAN  Recommendation  91-3 


The  Social  Security  Representative  Payee  Program 
Adopted  June  13,  1991 


As  pan  of  the  Social  Security  program.  Congress  has  authorized  the  Social  Security 
Administration  (SSA)  to  pay  certain  beneficiaries'  benefits  to  other  persons  or  organizations  where  the 
Secretary  determines  that  payment  to  such  a  "representative  payee"  would  be  in  the  interest  of  the 
beneficiary.'  SSA  currently  pays  about  $20  billion  annually  in  social  security  benefits  to 
representative  payees  of  more  than  4  million  (or  about  10%)  beneficiaries.  Because  the  program  has 
been  the  subject  of  some  concern  and  litigation,  SSA  asked  the  Administrative  Conference  of  the 
United  States  to  study  certain  procedural  aspects  of  the  representative  payee  program.  While  the  study 
was  underway,  Congress  addressed  some  of  the  procedural  issues  as  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA),  Pub.  L.  101-508.  §5015. 

A.  Rulemaking 

The  representative  payee  program  operates  under  a  statute  that  for  the  most  parr  paints  program 
requirements  with  a  broad  brush.  SSA  has  some  regulations,  but  many  of  the  operating  instructions 
are  found  in  the  Program  Operating  Manual  System  (POMS),  the  agency's  internal  operating  manual. 
Tliere  are  a  number  of  issues  the  Conference  believes  should  be  the  subject  of  regulations,  either 
because  they  are  not  adequately  addressed  anywhere,  or  because  they  should  be  addressed  in 
regulations  rather  than  only  in  the  POMS.  These  issues  are  discussed  below.  This  recommendation 
contains  specific  suggestions  for  modifying  the  procedures  for  appointing  representative  payees  (see 
seaion  B,  below).  For  a  number  of  other  issues,  involving  the  establishment  of  program  criteria,  the 
Conference  takes  no  position  on  the  content  of  the  rules,  but  recommends  that  the  issues  be  addressed 
in  the  context  of  notice-and-comment  rulemaking. 

First,  there  currently  exists  no  clear  standard  for  when  a  representative  payee  should  be  appointed 
in  a  panicular  case.  The  Social  Security  Act  provides  that  "(i]f  the  Secretary  determines  that  the 
interest  of  any  individual  under  this  title  would  be  served  thereby,  certification  of  payment  of  such 
individual's  benefit  under  this  title  may  be  made  ...  [to  a  representative  payee]. "^  The  Act  does  not 
contain  any  standard  for  determining  when  appointment  of  a  representative  payee  is  in  the  beneficiary's 
interest.  Current  SSA  regulations  provide  only  that  a  representative  payee  will  be  appointed  when 
"due  to  a  mental  or  physical  condition  or  due  to  .  .  .  youth,"  a  beneficiary  is  "not  able  to  manage  or 
direct  the  management  or  his  or  her  own  benefits.^   TTie  regulations  neither  indicate  what  constitutes 


'The  term  'beneficiary'  as  used  in  this  recommendation  refers  to  those  receiving  benefits  under  both  Tile  II 
(old  age  survivors  and  disability  benefits)  and  Title  XVI  (supplemental  secunty  mcome  payments).  Those 
receiving  benefits  under  this  latter  program  are  technically  referred  to  as  "recipients." 

-■42  U.S.C.  §405())(1)  (Tile  II).  For  Title  XVI,  the  provisions  are  comparable.  See  42  U.S.C. 
§1383(a)(2)(A). 

^20  CFR  §§404.2001,  416.601  (1990). 
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an  inability  to  manage  benefits,  nor  what  mental  or  physical  condition  must  be  found.  This  lack  of  a 
standard  requires  SSA  personnel  to  make  largely  discretionary  decisions  that  are  difficult  to  challenge 
individually  or  to  evaluate  programmatically. 

While  the  Administrative  Conference  takes  no  position  on  what  the  substance  of  a  standard  for 
representative  payee  appointment  should  be,  it  believes  that  the  promulgation  of  a  more  detailed 
standard  through  rulemaking  is  important  to  promote  the  appearance  and  reality  of  fairness  and 
consistency  in  operation  of  the  representative  payee  program.'* 

Second,  concerns  have  been  raised  that  persons  interested  in  gaining  access  to  beneficiary  fiinds 
may  provoke  SSA  action  to  appoint  a  representative  payee  without  sufficient  factual  basis.  Thus,  a 
standard  should  be  dev&l  )ped  for  the  minimum  amount  of  evidence  necessary  to  trigger  the  initiation  of 
procedures  that  could  result  in  appointment  of  a  representative  payee. 

Third,  the  Conference  recommends  that  SSA  promulgate  clarifying  rules  relating  to  eligibility  to 
serve  as  a  representative  payee,  including  a  method  for  determining  priorities  where  there  are 
competing  applicants  for  such  payee  status.  Although  SSA  has  some  internal  guidelines  for  selecting 
appropriate  representative  payees,  the  Conference  believes  that  such  issues  should  be  addressed  in 
regulations,  to  provide  public  participation  in  their  development  and  to  provide  easier  access  to  their 
contents. 

Finally,  the  question  of  SSA's  responsibility  to  monitor  representative  payee  performance  has 
been  a  subject  of  concern.  Although  a  court  has  ruled  that  the  Constitution's  due  process  clause 
requires  annual  accounting  by  all  representative  payees,'  the  decision's  continued  applicability  is  not 
clear.'  The  Social  Security  Act  currently  requires  annual  accounting  by  representative  payees,  except 
cenain  institutions.'  Congress  in  the  OBRA  amendments  expressly  required  SSA  to  study  more 
stringent  monitoring  of  "high  risk"  payees  (e.g.,  representative  payees  who  are  not  related  to  the 
beneficiary  or  who  are  creditors).  SSA  should  undertake  rulemaking  to  promulgate  procedures  for 
monitoring  representative  payee  performance  in  a  manner  that  will  be  both  effective  and  efficient.* 

B.  Procedures 

1 .  Current  Procedures 

When  SSA  receives  information  that  a  particular  beneficiary  may  need  a  representative  payee,  it 
seeks  to  gather  evidence  with  which  to  determine  whether  the  beneficiary  is  incapable  of  managing  his 


^Among  the  issues  that  might  be  addressed  are  how  the  specific  standard  should  balance  interests  in 
beneficiary  autonomy  versus  govemnieot  beneficence,  what  factors  should  be  considered  in  determining  whether  a 
beneficiary's  interesil  would  be  served  by  appointing  a  payee,  what  should  constitute  inability  to  manage  benefits^ 
and  who  should  be  the  decisionmaker  (e.g.,  the  states  in  guardianship  proceedings,  the  state  disability 
deiermination  services,  or  trained  agency  lay  or  medical  staff).  Any  rule  setting  a  standard  for  appomting  a 
representative  payee  should  also  address  the  question  of  what  t>-pes  of  evidence  are  either  appropriate  or  necessary 
in  making  the  determination. 

SSA  should  alsci  itself  carefully  consider  the  education  levels  and  other  qualifications  of  agency  officials 
making  determinations  on  representative  payee  status,  to  ensure  that  such  decisionmakers  have  the  necessary  skills 
to  apply  whatever  standard  is  developed. 

^Jordan  v.  Schwciker,  744  F.2d  1397  (10th  Cir.  1984);  Jordan  v.  Bowen,  808  F.2d  733  (10th  Cir.  1987). 

*The  Jordan  case  was  a  class  action,  certified  in  1980.  Tie  court  held  that  the  Constitution  required  annual 
accounting  for  all  payees.  Hie  impact  of  time  on  the  class,  as  well  as  the  impact  of  subsequent  legislation,  raises 
some  questions  concerning  the  case's  current  applicability. 

'42  U.S.C.  §405(j)(3). 

^Such  a  rulemaking  could  address  such  issues  as  what  type  of  information  is  needed  lo  make  decisions,  how 
often  It  should  be  reported  or  collected,  whether  different  requirements  should  apply  lo  different  types  of  payees, 
and  what  SSA  will  do  with  the  information  it  obtains  in  terms  of  its  internal  use  and  public  availability 
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or  her  own  benefits.'  If  SSA  decides  that  the  beneficiary  is  incapable,  its  first  step  is  to  select  a 
representative  payee.  SSA  then  sends  what  is  called  an  "advance  notice"  to  the  beneficiary,  informing 
the  beneficiary  that  he  or  she  has  been  found  incapable  of  managing  benefits  and  that  SSA  intends  to 
appoint  the  named  representative  payee.  The  beneficiary  is  allowed  10  days  to  respond  to  SSA  and 
provide  additional  facts.  This  is  often  the  first  notice  that  the  beneficiary  receives  that  appointment  of 
a  representative  payee  is  being  contemplated.  If,  after  receiving  any  further  information,  SSA 
confirms  its  decision,  it  sends  the  beneficiary  notice  of  its  "initial  decision,"  which  is  implemented 
immediately.  The  beneficiary  may  seek  "reconsideration'  from  SSA,  following  which  the  beneficiary 
is  entitled  to  a  hearing  before  an  administrative  law  judge  and  appeal  to  the  Appeals  Council. 

Under  these  current  procedures,  the  beneficiary  generally  is  provided  no  notice  that  SSA  is 
considering  appointing  a  representative  payee  until  the  agency  has  already  preliminarily  utcided  that 
one  is  necessary  and  has  selected  a  candidate.  The  "advance  notice"  does  not  explain  the  basis  for  the 
decision  to  appoint  a  representative  payee.  Nor  is  the  beneficiary  given  an  opportunity  to  meet  with 
SSA  face-to-face  before  a  representative  payee  decision  is  implemented.  While  the  present  procedures 
appear  to  satisfy  constitutional  minima,  considerations  of  efficiency,  fairness  and  appearance  of 
fairness  suggest  certain  modifications  to  these  procedures. 

2.   Conference  Recommendations 

The  Conference  recommends  several  changes  in  the  process,  that,  consistent  with  its  other 
recommendations  involving  the  Social  Security  program,  encourage  increased  procedural  safeguards  at 
the  beginning  of  the  process  in  order  to  maximize  correct  decisions  in  the  early  stages  and  lessen  the 
need  for  additional  proceedings.'"  The  Conference  recommends  that  SSA  notify  a  beneficiary  as  soon 
as  the  threshold  for  initiating  action,  discussed  above,  is  met,  offering  the  beneficiary  an  opportunity  to 
have  an  informal  face-to-face  interview  with  an  SSA  claims  representative.  To  the  extent  practicable, 
the  notice  (and  all  other  notices)  should  be  designed  to  be  understandable  to  the  beneficiary,  talcing  into 
consideration  information  already  in  the  file  (e.g.,  what  language  the  beneficiary  understands)."  The 
notice  should  also  inform  the  beneficiary  that  appointment  of  a  representative  payee  is  being 
considered,  describe  the  standard  for  and  basic  reason(s)  why  it  is  being  considered,  ask  for  all 
relevant  information  concerning  the  need  for  and  selection  of  a  representative  payee,  and  ask  the 
beneficiary  to  suggest  a  possible  candidate.  SSA  should  also  notify  the  beneficiary  of  any  person(s)  it 
knows  to  be  under  consideration  as  a  representative  payee. 

If,  after  completing  its  investigation,  SSA  decides  to  appoint  a  representative  payee,  it  should 
notif)'  the  beneficiary  of  this  determination,  informing  him  or  her  of  the  right  to  review  the  evidence 
and  appeal.'^  The  determination  then  would  be  implemented,  after  which  appeal  to  an  AU  and  the 
Appeals  Council  would  be  available,  as  it  is  now.  These  procedures  would  eliminate  the  current 
opportunity  for  "reconsideration"  that  is  provided  after  implementation  but  before  the  AU  hearing. 

The  rationale  for  these  recommended  procedures  is  that  a  beneficiary  should  have  notice  and  the 
opportunity  to  respond  concerning  his  or  her  alleged  inability  to  manage  benefits  before  the  SSA  has 
made  a  de  facto  determination  that  a  representative  payee  is  required  and  who  that  payee  should  be. 
The  ability  to  manage  benefits  is  not  always  strictly  a  medical  determination;  it  may  well  involve 
consideration  of  observed  behavior.  Thus,  it  is  likely  that  a  decisionmaker  who  has  had  an  opportunity 
to  see  and  talk  with  the  beneficiary  will  often  make  a  more  accurate  determination  of  the  need  for  a 


^Sucb  evidence  may  include  state  adjudications  of  incompetence,  a  physician's  opinion  that  a  beneficiary  is 
unable  to  manage  benefits,  or  lay  evidence  to  that  effect. 

'°See,    e.g.,    Recommendation    No.    90-4,    "The    Social    Secunty    Disability    Program    Appeals    Process; 
Supplementary  Recommendation."  1  CFR  §305.90-4. 

"The  expectation  is  that  there  would  be  several  form  notices  with  the  clearest  practicable  wording  in  different 
languages,  normal  and  large  type  size^.  and  perhaps  braille. 

'-OBRA  amendments  require  such  notice.   See  42  U.S.C.  §§4O50)(2)(E);  1631  (a)(2)(B)(x)-(xii). 
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representative  payee.''  The  Conference  believes  that,  as  in  the  disability  adjudication  itself, 
procedures  that  encourage  as  complete  a  record  as  early  in  the  process  as  possible  offer  significant 
advantages  that  far  outweigh  any  short-term  costs  occasioned  by  adding  an  earlier  notice  and 
opportunity  for  a  face-to-face  meeting.  Not  only  will  early  notice  to  beneficiaries  and  an  opportunity 
for  personal  contact  with  SSA  allow  beneficiaries  to  provide  any  relevant  information  that  they  have  at 
a  predecisional  level,  it  may  also  give  them  more  confidence  in  the  process,  thus  resulting  in  fewer 
appeals  at  later  stages.  Moreover,  as  noted  above,  the  opportunity  for  "reconsideration"  that  is 
currently  provided  after  implementation  but  before  the  ALJ  hearing  would  no  longer  be  required. 

Under  current  procedures,  beneficiaries  are  permitted  to  have  assistance,  by  anorneys  or  non- 
anomeys,  in  disputes  over  representative  payee  status.  However,  because  of  the  lack  of  formal 
procedures  until  late  in  the  process  and,  more  important,  the  lack  of  an  "award"  out  of  which  to  pay 
anorneys,  there  has  been  little  attorney  or  lay  assistance  involvement  in  this  program.  It  would  thus  be 
especially  useful  for  SSA  to  develop  and  provide  beneficiaries  with  information  about  legal  assistance 
and  other  relevant  organizations  that  may  be  available  in  their  areas. '^ 

In  situations  where  someone  applies  to  replace  a  representative  payee,  both  the  payee  and  the 
beneficiary  should  be  given  notice  of  the  possible  replacement.  Both  should  be  given  an  opportunity  to 
file  comments  and  to  meet  informally  with  SSA  officials.  If  the  representative  payee  is  replaced,  the 
beneficiary  (but  not  the  payee)  should  have  the  right  to  appeal  the  determination. 

Although  a  beneficiary  in  representative  payee  status  may  apply  to  have  such  status  terminated,  no 
procedure  currently  exists  for  reexamining  the  need  for  a  representative  payee  on  any  periodic  basis. 
Because  there  are  certain  types  of  beneficiaries  for  whom  a  representative  payee  is  less  likely  to  be 
needed  permanently  (e.g.,  stroke  victims,  persons  with  reactive  depression),  it  is  in  the  interests  of 
both  the  agency  and  beneficiaries  to  reassess  periodically  the  need  for  representative  payees  for  such 
individuals.  Thus,  the  Conference  recommends  that  SSA  attempt  to  determine  which,  if  any,  types  of 
beneficiaries  in  representative  payee  status  ought  to  have  their  status  periodically  reevaluated  and 
provide  a  method  for  doing  so. 

C.  Misuse  of  Funds  and  Restitution 

1 .  Current  Praaice 

Curently,  determinations  by  SSA  that  beneficiary  funds  have  been  misused  are  not  appealable. 
This  means  that  neither  the  beneficiary  nor  the  representative  payee  may  challenge  such 
determinations.  Moreover,  SSA  does  not  currently  have  an  effeaive  mechanism  for  requiring  payees 
who  misuse  beneficiary  funds  to  return  such  funds  to  beneficiaries.'*  SSA  currently  has  only  the 
options  of  referring  cases  to  the  Department  of  Justice  for  criminal  prosecution  or  requesting  the 
representative  payee  to  return  funds.  Most  cases  are  too  small  to  warrant  Justice  Department  action, 
and  SSA  has  no  authority  to  force  a  representative  payee  to  pay  restitution. 

2.  Conference  Recommendations 

Beneficiaries  should  be  permined  to  appeal  an  administrative  determination  that  their  benefits  have 
not  been  used  properly.'*  Representative  payees  should  also  be  permitted  to  appeal  misuse 
determinations.  Although  they  have  no  right  to  payee  status,  a  determination  that  they  have  misused 
funds  will  be  entered  into  a  data  bank,  will  prevent  them  from  being  appointed  as  a  representative 


'^The  Administrative  Conference  has  recommended  that  facc-lo-face  meetings  be  available  in  the  context  of 
medical  disability  determinations.  Recommendation  89-10.  "Improved  Use  of  Medical  Personnel  m  Social 
Secunty  Disability  Determinations,"  1  CFR  §305.89-10. 

'*TTie  Conference  has  encouraged  the  use  of  nonlawyers  in  agency  proceedings.  See  Recommendation  86-1, 
"Konlawyer  Assistance  and  Representation,"  1  CFR  §305.86-1. 

"in  cases  where  SSA  has  been  negligent  in  investigating  or  monitoring  representative  payees,  SSA  must  make 
resutulion  to  the  beneficiary.   OBRA  §5 105(c). 

'^Beneficianes  do  have  the  right  to  use  state  court  remedies. 


87 


SSA  REPRESENTATIVE  PAYEES 

PAGES 

pavee  in  the  future,  and  may  have  other  negative  ramifications.  These  consequences  suggest  that  more 
process  may  be  due.  ACUS  recommends  that  a  determination  of  whether  representative  payee  misuse 
of  beneficiary  fiinds  has  occurred  be  considered  an  "initial  determination,"  which  triggers  the  right  to 
reconsideration  and,  if  necessary,  a  subsequent  ALI  hearing. 

The  Administrative  Conference  also  recommends  that  Congress  authorize  an  administrative 
remedy  that  would  allow  SSA  to  (1)  require  representative  payees  who  have  misused  beneficiary  funds 
to  pay  restitution,  and  (2)  impose  civil  monetary  penalties  on  such  payees.  Such  authority  would 
enable  SSA  to  address  the  problem  without  burdening  the  courts.''' 

The  OBRA  amendmenu  made  clear  that,  where  SSA's  negligent  failure  to  investigate  or  monitor  a 
representative  payee  results  in  misu^i  of  benefits,  SSA  must  make  restimtion  to  the  beneficiary  for  any 
such  benefits,  and  then  may  seek  repayment  from  the  payee.'*  The  negative  impact  on  a  beneficiary 
caused  by  misuse  of  his  or  her  benefits,  however,  is  independent  of  whether  any  SSA  negligence  was 
involved.  Congress  should  authorize  research  on  the  scope,  causes  and  effects  of  represenutive  payee 
misuse  of  benefits,  and  methods  to  ease  the  resulting  burden  on  beneficiaries,  including  the  use  of  loss 
underwriting  arrangements. 

D.  Other  Issues 

When  this  study  was  undenaken,  the  issue  of  SSA's  need  to  investigate  representative  payees 
before  their  appointment  was  of  major  concern.  The  recent  OBRA  amendments,  however,  require 
SSA  to  undertake  cenain  investigations  of  potential  representative  payees.  For  the  present,  those  steps 
would  appear  to  be  adequate,  but,  after  sufficient  time  has  passed,  their  effectiveness  should  be 
reevaluated. 

In  the  past,  where  SSA  has  determined  that  a  representative  payee  is  required,  but  has  not  found  a 
suitable  candidate,  SSA  has  suspended  benefit  payments  until  a  payee  could  be  found,  at  which  time 
the  withheld  payments  would  be  released  to  that  payee.  In  the  OBRA  amendments.  Congress 
authorized  SSA  to  suspend  payments  for  no  more  than  30  days,  where  direct  payment  would 
substantially  harm  the  beneficiary.  However,  where  the  beneficiary  is  legally  incompetent,  under  the 
age  of  15,  or  a  drug  addict  or  alcoholic,  there  is  no  time  limit  on  the  suspension  of  benefits.  The 
Conference  believes  that  SSA  should  study  the  impacts  of  the  indefinite  suspension  of  benefits  on 
beneficiaries  in  these  groups,  with  the  objective  of  making  legislative  recommendations  to  Congress  if 
the  study  suggests  that  time  limits  should  exist  for  all  classes  of  beneficiaries  or  that  suspension  should 
not  permitted  at  all. 

In  many  cases,  finding  an  appropriate  representative  payee  is  a  significant  problem.  SSA  should 
take  steps  to  ease  its  burden  by  widening  the  pool  of  potential  representative  payees,  and  by 
periodically  seeking  input  from  beneficiaries.  It  would  be  useful  for  SSA  to  ask  beneficiaries,  at  the 
time  that  they  apply  for  benefits  and  periodically  thereafter,  to  designate  a  person  whom,  at  that  time, 
they  would  prefer  to  serve  as  a  representative  payee,  should  one  become  necessary.  Vi'hile  such  a 
designation  would  not  bind  the  agency,  in  many  cases,  the  designation  of  someone  whom  the 
beneficiary  thought  was  appropriate  could  make  the  selection  process  easier  for  SSA  and  make  the 
beneficiary  more  comfortable  with  the  representative  payee.  SSA  also  should  develop  lists  of  national, 
regional  and  local  organizations  that  could  serve  as  representative  payees  on  a  volunteer  basis,  and 
evaluate  carefully  the  performance  of  these  and  compensated  or  reimbursed  representative  payees." 


'^See  Recommendation  12-6,  "Civil  Money  Penalties  as  a  Sanction,"  1  CFR  §305.72-6;  Recommendation  79- 
3,  'Agency  Assessment  and  Mitigation  of  Civil  Money  Penalties,"  1  CFR  §305.79-3.  The  Program  Fraud  Civil 
Remedies  Act,  31  U.S.C.  §3801,  authonzes  the  imposition  of  administrative  civil  penalties  for  false  claims 
against  the  government  and  for  cerUin  types  of  false  statements.  However,  it  is  not  clear  whether  this  Act  would 
apply  to  representative  payee  actions,  and  in  any  event,  it  does  not  provide  a  remedy  of  restitution. 

'*OBRA  §5105(c)(l),  to  be  codified  at  42  U.S.C.  §405  (j)(5). 

"Congress  has  authorized  the  use  of  reimbursed  represenutive  payees  on  a  very  limited  basis  OBRA  of 
1990,  Pub.  L.  101-508.  lec.  5I05(.)(3). 
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RECOMMENDATION 

1.  The  Social  Security  Administration  (SSA)  should  develop  and  promulgate  by  regulations 
criteria  for  deciding  the  following  issues: 

(a)  Whether  appointment  of  a  representative  payee  should  be  made; 

(b)  What  evidence  constitutes  a  threshold  for  initiating  procedures  that  could  result  in  appointment 
of  a  representative  payee; 

(c)  Who  is  eligible  for  appointment  as  a  represenutive  payee  and  whether  the  existing  priorities 
among  categories  of  payees  should  be  modified,  including  which  payee  should  be  selected  when  there 
are  competing  payee  applicants  from  the  same  category  of  payee;  and 

(d)  How  payee  performance  should  be  monitored  and  evaluated. 

2.  SSA  should  amend  its  procedures  for  appointing  rq)resentative  payees  for  beneficiaries^"  aged 
IS  and  above  as  follows: 

(a)  At  such  time  as  the  threshold  described  in  Il(a)(ii)  is  met,  SSA  should  send  a  notice  to  the 
beneficiary  that,  to  the  extent  practicable,  is  in  language  designed  to  be  understandable  to  the 
beneficiary.  This  notice  should  contain  the  following  information: 

(i)  That  representative  payee  status  is  being  considered; 

(ii)  A  description  of  the  standard  for  appointment  of  a  representative  payee; 

(iii)  A  request  that  the  beneficiary  provide  all  information  relevant  to  the  need  for  and  selection 
of  a  payee; 

(iv)  An  offer  for  the  beneficiary  to  meet  in  an  informal  face-to-face  interview  with  an  SSA 
representative; 

(v)  The  names  of  any  person(s)  known  by  the  agency  to  be  under  consideration  as  a 
representative  payee,  and  a  request  for  suggestions  for  possible  represenutive  payees,  should  one  be 
determined  necessary;  and 

(vi)  A  statement  that  the  beneficiary  may  be  assisted  by  an  anorney  or  other  person,  and  a  list 
of  legal  aid  and  other  relevant  resources  available  in  the  area. 

(b)  If,  after  completion  of  the  above  procedures,  a  determination  is  made  to  appoint  a 
representative  payee,  the  beneficiary  should  be  notified  of  the  bases  for  that  determination,  the  name  of 
the  payee,  and  the  beneficiary's  appeal  rights.  These  should  include  the  right  to  an  administrative  law 
judge  hearing  and  review  by  the  Appeals  Council,  but  the  currently  provided  "reconsideration"  stage 
that  precedes  the  ALT  hearing  could  be  eliminated  upon  implementation  of  this  recommendation. 

(c)  Direct  payment  should  continue  to  the  beneficiary  until  a  representative  payee  appointment  is 
effective. 

3.  Where  a  person  applies  to  replace  an  existing  representative  payee,  SSA  should  give  notice  to 
the  beneficiary  and  to  the  existing  payee.  The  notice  to  the  beneficiary  and  to  the  payee  should  offer 
them  the  opportunity  to  meet  in  an  informal  face-to-face  interview  with  an  SSA  official  and  to  provide 
any  relevant  information,  in  writing  or  orally.  If  the  existing  payee  is  replaced,  the  beneficiary  should 
be  notified  of  the  replacement  and  of  his  or  her  right  to  an  ALJ  hearing  on  the  decision  and  review  by 
the  Appeals  Council. 


-"The  term  "beneficiary'  as  used  in  this  recommendation  refers  to  those  receiving  benefiis  under  both  Title  II 
(old  age  survivors  and  disability  benefits)  and  Title  XVI  (supplemental  security  income  payments)  of  the  Social 
Secunty  Act..   Those  receiving  benefits  under  this  latter  program  are  technically  referred  to  as  'recipients. ' 
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4.  SSA  should  attempt  to  detennine  which,  if  any,  type  of  beneficiaries  in  representative  payee 
sutus  are  most  likely  to  regain  their  ability  to  manage  or  direct  the  management  of  their  own  benefits, 
and  provide  a  method  for  periodic  reevaluations  of  their  need  for  a  representative  payee. 

5.  SSA  should  amend  its  regulations  to  provide  that  a  decision  on  whether  beneficiary  funds  have 
been  misused  by  representative  payees  should  be  considered  an  "initial  determination"  appealable  by 
either  the  beneficiary  or  the  representative  payee. 

6.  SSA  shoiild  take  the  following  steps  to  facilitate  the  search  for  appropriate  represenutive 
payees: 

(a)  At  the  time  of  application  for  benefits  and  periodically  thereafter,  request  beneficiaries  to 
identify  their  current  choice  of  a  representative  payee  v/ho  could  be  considered  for  the  position,  after 
appropriate  investigation,  in  the  event  that  one  may  be  required  in  the  future. 

(b)  Identify  and  use  national,  regional  and  local  organizations  that  offer  representative  payee 
services  on  a  volunteer  basis  and  evaluate  their  performance  in  light  of  other  representative  payees. 

(c)  Evaluate  the  need  for  further  use  of  organizations  that  serve  as  representative  payees  on  a 
reimbursed  or  compensated  basis. 

(d)  To  the  extent  possible,  make  referrals  to  social  welfare  agencies  or  take  other  appropriate 
action  to  ensure  that  beneficiaries  for  whom  representative  payees  are  not  available  are  not  harmed  by 
the  absence  of  the  social  security  benefits. 

7.  Congress  should  authorize  SSA  to  use  administrative  adjudications  to  require  representative 
payees  who  have  misused  beneficiary  funds  to  pay  restitution  and  to  impose  civil  monetary  penalties  on 
such  payees. 

8.  Congress  should  authorize  research  on  the  scope,  causes  and  effects  of  represenutive  payee 
misuse  of  benefits,  and  methods  to  ease  the  resulting  burden  on  beneficiaries,  including  the  use  of  loss 
underwriting  arrangements. 

9.  SSA  should  develop  data  and  study  the  effect  on  beneficiaries  of  suspending  benefits  when  a 
representative  payee  is  not  available,  with  the  objective  of  making  recommendations  on  whether  there 
should  be  time  limits  on  suspension  of  payments  for  all  categories  of  beneficiaries  or  whether 
suspensions  should  not  be  permitted  at  all. 
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SUBCOMMITTEE  ON  LABOR  STANDARDS. 
OCCUPATIONAL  HEALTH  AND  SAFETY 

April  20,  1994 


Honorable  John  Bryant 

Chairman 

Subcommittee  on  Administrative  Law 

and  Governmental  Relations 
Committee  on  the  Judiciary 
B-351A  Rayburn  H.O.B. 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 


I  note  with  interest  that  the  Subcommittee  has  scheduled  a  he'aring 
on  the  Administrative  Conference  of  the  United  States  (ACUS) . 

In  view  of  the  hearing,  this  may  be  an  appropriate  time  to  inquire 
about  continuing  lack  of  broad  representation  among  the  membership 
of  the  Conference,  as  required  by  law.  With  respect  to  the  work  of 
the  Conference  in  recent  years,  it  would  also  be  timely  to  inquire 
whether  much  of  the  small  volume  of  reports  undertaken  by  the 
conference  would  not  still  be  done  by  bar  associations,  academic 
institutions  or  other  governmental  entities  if  the  Conference  were 
terminated.  As  an  example,  wouldn't  the  Federal  Mediation  and 
Conciliation  Service  with  is  experience  and  expertise  be  more 
credible  and  able  to  do  better  work  on  alternative  dispute 
resolution,  probably  at  little  or  no  extra  cost  to  the  federal 
budget . 

The  lack  of  representation,  especially  for  labor  or  consumer  views 
was  particularly  egregious  during  the  previous  two  Administrations. 
This  problem  was  brought  to  the  attention  of  the  President  on 
November  30,  1987,  in  a  letter  signed  by  myself  and  six  other 
Committee  and  Subcommittee  chairmen.  A  copy  of  that  letter  is 
attached.  ACUS  effectively  ignored  the  letter,  as  it  went  about 
its  business  of  doing  the  bidding  of  the  Administration  in  power  at 
the  time.  Only  token  changes  in  the  membership  of  the  Conference 
were  made  which  did  not  address  significant  deficiencies  in 
representation  indicated  in  the  1987  letter. 
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Questions  about  the  quality  and  scholarship  of  ACUS  recommendations 
have  led  to  an  almost  universal  failure  of  implementation. 
Protestations  to  the  contrary  by  ACUS  should  be  contrasted  with 
several  recent  proposals  advanced  during  the  deliberations  of  the 
House  and  Senate  Appropriations  Committees  to  reduce  or  el.-7ninate 
funding  for  the  Conference.  Of  particular  concern  to  your 
Committee,  I  am  certain,  are  ACUS's  1992  Federal  Administrative 
Judiciary  recommendations  to  end  Administrative  Procedures  Act 
(APA)  protection  of  the  merit  selection  of  judges,  to  put 
decisional  independence  at  risk  by  allowing  agencies  wide  latitude 
in  the  selection  of  judges  from  the  register,  and  to  invite 
decisional  interference,  as  happened  at  the  Social  Security 
Administration  in  the  early  1980' s,  by  permitting  agency  evaluation 
of  judges  for  the  first  time  since  passage  of  the  APA.  My 
Subcommittee  has  jurisdiction  over  agencies  with  approximately  200 
of  the  350  judges,  excluding  those  at  Social  Security.  The 
Education  and  Labor  Committee  has  jurisdiction  over  an  even  larger 
number  of  these  judges.  I  am  certain  this  Committee  would  not 
support  recommendations  gutting  the  impartial  selection  process  for 
federal  administrative  law  judges. 

Another  problem  that  desei-ves  the  attention  of  your  Committee  is 
the  lack  of  a  quorum  at  ACUS  meetings.  The  lagging  interest  of 
members  has  led  to  the  inability  of  ACUS  to  obtain  or  hold  a  quorum 
at  its  plenary  sessions  for  several  years.  ACUS,  nevertheless,  has 
continued  to  "adopt"  recommendations  in  spite  of  the  lack  of  a 
quorum,  taken  elaborate  steps  to  conceal  the  absence  of  quorums  and 
made  inaccurate  statements  on  the  subject. 

I  am  pleased  that  your  Committee  is  devoting  valuable  time  in  an 
otherwise  busy  schedule  to  this  important  subject.  Over  the  last 
decade  ACUS  appears  to  have  become  accustomed  to  operating  without 
accountability.  In  light  of  the  problems  outlined  above,  your 
Committee,  in  consultation  with  the  Appropriations  Committee,  will 
have  to  descide  whether  continued  support  for  ACUS  is  a  worthwhile 
expenditure  of  precious  federal  tax  dollars.  The  oversight 
scrutiny  cirising  from  your  examination  of  this  issue  will,  I  am 
sure,  make  the  decision  as  to  ACUS  continued  viability  an  informed 
deliberation  rather  than  a  reflexive  federal  tendency  to  throw  good 
money  after  bad. 

I  commend  you  for  your  initiative  and  would  appreciate  this  letter 
being  included  as  part  of  the  record  of  your  procedings . 

Very  tryly  yours. 


^m^ 


AUSTIN  J.  MURPHY 
Chairman 
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SUBCOMMITTEE  ON  LABOR  STANDARDS. 
OCCUPATIONAL  HEALTH  AND  SAFETY 

April  20,  1994 


Honorable  John  Bryant 

Chairman 

Subcommittee  on  Administrative  Law 

and  Governmental  Relations 
Committee  on  the  Judiciary 
B-351A  Rayburn  H.O.B. 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

I  note  with  interest  that  the  Subcommittee  has  scheduled  a  hearing 
on  the  Administrative  Conference  of  the  United  States  (ACUS) . 

In  view  of  the  hearing,  this  may  be  an  appropriate  time  to  inquire 
about  continuing  lack  of  broad  representation  among  the  membership 
of  the  Conference,  as  required  by  law.  With  respect  to  the  work  of 
the  Conference  in  recent  years,  it  would  also  be  timely  to  inquire 
whether  much  of  the  small  volume  of  reports  undertaken  by  the 
conference  would  not  still  be  done  by  bar  associations,  academic 
institutions  or  other  governmental  entities  if  the  Conference  were 
terminated.  As  an  example,  wouldn't  the  Federal  Mediation  and 
Conciliation  Service  with  is  experience  and  expertise  be  more 
credible  and  able  to  do  better  work  on  alternative  dispute 
resolution,  probably  at  little  or  no  extra  cost  to  the  federal 
budget . 

The  lack  of  representation,  especially  for  labor  or  consumer  views 
was  particularly  egregious  during  the  previous  two  Administrations. 
This  problem  was  brought  to  the  attention  of  the  President  on 
November  30,  1987,  in  a  letter  signed  by  myself  and  six  other 
Committee  and  Subcommittee  chairmen.  A  copy  of  that  letter  is 
attached.  ACUS  effectively  ignored  the  letter,  as  it  went  about 
its  business  of  doing  the  bidding  of  the  Administration  in  power  at 
the  time.  Only  token  changes  in  the  membership  of  the  Conference 
were  made  which  did  not  address  significant  deficiencies  m 
representation  indicated  in  the  1987  letter. 
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Questions  about  the  quality  and  scholarship  of  ACUS  recommendations 
have  led  to  an  almost  universal  failure  of  implementation. 
Protestations  to  the  contrary  by  ACUS  should  be  contrasted  with 
several  recent  proposals  advanced  during  the  deliberations  of  the 
House  and  Senate  Appropriations  Committees  to  reduce  or  eliminate 
funding  for  the  Conference.  Of  particular  concern  to  your 
Committee,  I  am  certain,  are  ACUS's  1992  Federal  Administrative 
Judiciary  recommendations  to  end  Administrative  Procedures  Act 
(APA)  protection  of  the  merit  selection  of  judges,  to  put 
decisional  independence  at  risk  by  allowing  agencies  wide  latitude 
in  the  selection  of  judges  from  the  register,  and  to  invite 
decisional  interference,  as  happened  at  the  Social  Security 
Administration  in  the  early  1980' s,  by  permitting  agency  evaluation 
of  judges  for  the  first  time  since  passage  of  the  APA.  My 
Subcommittee  has  jurisdiction  over  agencies  with  approximately  200 
of  the  350  judges,  excluding  those  at  Social  Security.  The 
Education  and  Labor  Committee  has  jurisdiction  over  an  even  larger 
number  of  these  judges.  I  am  certain  this  Committee  would  not 
support  recommendations  gutting  the  impartial  selection  process  for 
federal  administrative  law  judges. 

Another  problem  that  deserves  the  attention  of  your  Committee  is 
the  lack  of  a  quorum  at  ACUS  meetings.  The  lagging  interest  of 
members  has  led  to  the  inability  of  ACUS  to  obtain  or  hold  a  quorum 
at  its  plenary  sessions  for  several  years.  ACUS,  nevertheless,  has 
continued  to  "adopt"  recommendations  in  spite  of  the  lack  of  a 
quorum,  taken  elaborate  steps  to  conceal  the  absence  of  quorums  and 
made  inaccurate  statements  on  the  subject. 

I  am  pleased  that  your  Committee  is  devoting  valuable  time  in  an 
otherwise  busy  schedule  to  this  important  subject.  Over  the  last 
decade  ACUS  appears  to  have  become  accustomed  to  operating  without 
accountability.  In  light  of  the  problems  outlined  above,  your 
Committee,  in  consultation  with  the  Appropriations  Committee,  will 
have  to  decide  whether  continued  support  for  ACUS  is  a  worthwhile 
expenditure  of  precious  federal  tax  dollars.  The  oversight 
scrutiny  arising  from  your  examination  of  this  issue  will,  I  am 
sure,  make  the  decision  as  to  ACUS  continued  viability  an  informed 
deliberation  rather  than  a  reflexive  federal  tendency  to  throw  good 
money  after  bad. 

I  commend  you  for  your  initiative  and  would  appreciate  this  letter 
being  included  as  part  of  the  record  of  your  procedings . 

Very  tojly  yours, 


ry  tojly  y 


AUSTIN  J.  MURPHY 
Chairman 
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statement  of  the  Federal  Bar  Association 

By  Hon.  Marvin  H.  Morse 

Before  the  Committee  on  the  Judiciary 

Subcommittee  on  Administrative  Law  and  Governmental  Relations 

on 
Reauthorization  of  Appropriations 
for  The  Administrative  Conference  of  the  United  States 
for  FY  '95  through  FY  '98 

April  21,  1994 

Mr.  Chairman,  the  Federal  Bar  Association  (FBA)  appreciates 
the  opportunity  to  provide  its  comments  on  the  important  question 
of  reauthorii^ation  of  the  Administrative  Conference  of  the  United 
States. 

FBA  Presiident  Ellen  Lazarus,  initially  requested  by  the 
Subcommittee  staff  to  participate  in  the  hearing,  asked  me  to 
substitute  in  light  of  her  unavailability,  and  my  service  since 
1988  as  FBA's  delegate  in  its  role  as  an  ACUS  liaison  member. 
Because,  how«2ver,  I  am  obliged  to  be  in  Fort  Worth  to  conduct  a 
hearing  today,  we  are  filing  this  statement  in  lieu  of  a  personal 
appearance  before  the  Subcommittee. 

Ours  is  a  national  association  of  14,500  lawyers  and  judges, 
consisting  o:f  100  chapters  in  cities  across  the  country.  FBA's 
constitution  describes  its  mission,  "to  advance  the  science  of 
jurisprudence  and  to  promote  the  welfare,  interests,  education, 
and  professional  growth  and  development  of  the  members  of  the 
federal  legal  profession."  Reference  to  the  federal  legal 
profession  isi  understood  to  include  those  attorneys  and  judges  who 
practice  before  or  preside  or  work  in  federal  courts  and  agencies, 
and  not  only  Federal  personnel. 

ACUS,  an  independent  federal  agency,  is  charged  with  the 
responsibility  for  studying  the  administrative  process  and 
recommending  process  and  procedural  improvements.  FBA  is 
dedicated  to  the  promotion  of  the  sound  administration  of  justice 
in  the  federal  sector.  That  convergence  of  ACUS  and  FBA  concerns 
has  dictated  FBA's  traditional  strong  support  for  reauthorization 
and  funding  of  ACUS  at  budget  levels  sufficient  to  meet  the  ACUS 
mandate  to  develop  improvements  in  federal  agency  procedures  for 
administering  regulatory,  benefit  and  other  governmental 
programs.  We;  are  pleased  to  enclose  a  resolution  to  that  effect, 
adopted  by  FBA's  National  Council,  its  plenary  legislative 
component,  on  March  19,  1989.  In  1988  and  1993,  FBA  expressed 
similar  views:  in  the  appropriations  context  in  communications  with 
various  congressional  committees. 

Even  befcre  ACUS  was  created  more  than  3  0  years  ago,  temporary 
committees  oi"  conferences  had  been  convened  from  time  to  time  to 
review  agency  procedures  and  to  initiate  recommendations  for 
improvement.  The  dialogue  which  led  to  establishment  of  a 
government-led  permanent  entity  is  aptly  illustrated  by  the 
following  letter  from  Judge  E.  Barrett  Prettyman  to  President 
Kennedy,  December  17,  1962: 
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[T]he  heavy  pressures  on  Government  to 
discharge  immediate  responsibilities  may  at 
times  rob  administrators  of  the  time  needed  for 
consideration  of  procedures.  Imperfections  in 
method  .  .  .  may  acquire  the  protective 
coloration  of  familiarity;  and  the  demands  of 
the  daily  job  may  lessen  the  will  to  achieve 
change 

The  committees  of  Congress,  suitably  concerned 
as  they  are  with  matters  of  substantive  policy, 
can  only  sporadically  occupy  themselves  with 
the  details  of  methodological  and 
organizational  problems  .  .  .  Nor  do  we  think 
that  hope  of  major  accomplishment  lies  in 
occasional  studies  by  groups  external  to  the 
Government.  .  .  .  [T]he  current  need  is  for 
continuous  attention  to  somewhat  technical 
problems,  rather  than  for  public  enlightenment 
concerning  a  few  dark  areas  that  cry  for 
dramatic  reforms.  A  discontinuous  commission 
...  is  unlikely  to  have  great  impact  upon  the 
day-to-day  functioning  of  the  Federal  agencies. 

ACUS  has  issued  more  than  150  reports  and  recommendations,  of 
which  80%  have  been  adopted  in  whole  or  in  part.  The  breadth  of 
experience  and  diversity  of  views  of  its  members  and  consultants 
has  produced  results  which  the  parochial  concerns  and  experiences 
of  narrow  constituencies  could  never  have  attained. 

We  are  unaware  of  any  credible  argument  that  the  need  for  a 
permanent  entity  to  provide  continuity  and  expertise  is  less  today 
than  when  ACUS  was  created.  To  the  contrary,  the  proliferation  of 
programs  and  widening  distribution  of  responsibilities  imposes 
more,  not  fewer,  demands  on  policymakers  and  adjudicators  to 
better  understand  the  means  by  which  they  can  best  provide  their 
services  to  the  public.  Confidence  in  the  unique  centrality  of 
the  role  of  ACUS  in  contrast  to  discrete  agency  agendas  is 
reflected  in  the  several  assignments  of  single  manager 
responsibility  by  the  Congress,  including  for  example,  the  recent 
assignment  by  the  Administrative  Dispute  Resolution  Act  for  the 
promotion  of  alternative  dispute  resolution  within  the  executive 
branch,  and  a  key  role  under  the  Negotiated  Rulemaking  Act  for 
facilitating  federal  agency  use  of  negotiated  rulemaking.  Both 
enactments  reflected  years  of  study  and  review  by  ACUS  of  means  to 
reduce  the  costs  of  established  modes  of  dispute  resolution  and 
regulatory  decisionmaking.  Earlier,  the  Congress  had  tasked  ACUS 
with  important  responsibilities  under  the  Equal  Access  to  Justice 
Act  and  the  Government  in  the  Sunshine  Act. 

We  express  the  concern  that  if  ACUS  were  to  disappear  or  be 
funded  at  less  than  realistic  levels,  the  dialogues  in  which  ACUS 
engages  with  special  interests  both  in  and  out  of  government  would 
still  take  place  but  without  the  public  scrutiny  provided  by  the 
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ACUS  committee  and  plenary  process.  Absent  the  forum  which  ACUS 
provides,  much  of  the  necessary  dialogue  about  administrative 
process,  practice  and  procedure  will  either  fail  to  occur  or  will 
be  off-stage  among  many  of  the  same  participants  in  a  way  that 
avoids  public  ventilation. 

Quite  obviously,  ACUS  contractor  studies  and  recommendations 
adopted  do  not  always  meet  universal  acclaim.  That  positions 
adopted  by  ACUS  are  sometimes  controversial  do-^s  not  denigrate 
either  the  product  or  the  means  by  which  an  issue  has  been 
resolved.  For  example,  in  1992  following  extensive  debate  and 
review  of  a  contractor  study  which  polarized  many  among  the 
administrative  law  community,  ACUS  adopted  recommendations 
concerning  the  administrative  judiciary.  FBA's  and  this  writer's 
views  on  the  study,  and  on  the  recommendations  ultimately  adopted, 
only  occasionally  prevailed.  On  that  subject  and  others,  however, 
in  committee  and  in  plenary  sessions,  I  have  consistently  been 
treated  with  respect  and  consideration  during  more  than  14  years 
of  ACUS  participation,  as  a  government  member  (1980-84),  and  as  a 
bar  association  liaison  (American  Bar  Association  (1985-86, 
87-88),  FBA  (88-date)). 

It  is  important  for  the  Congress  to  know  the  source  of  the 
views  it  receives.  I  was  a  senior  staff  attorney  in  a  number  of 
agencies,  including  service  as  assistant  general  counsel.  General 
Services  Administration  (1968-70,  and  Postal  Service  (70-73)).  I 
have  been  an  administrative  law  judge  since  1973  (Federal  Power 
Commission,  Postal  Rate  Commission,  Civil  Aeronautics  Board,  Small 
Business  Administration  (where  I  was  also  the  Ass't.  Admin'r.  for 
Hearings  and  Appeals  (84-87)  and,  since  1987,  the  Department  of 
Justice).  From  April  1980  -  December  1982,  I  was  the  assistant 
director.  Office  of  Personnel  Management,  responsible  for 
management  of  the  federal  ALJ  program,  an  experience  which 
provided  an  atypical  perspective  of  the  ALJ  program. 

With  due  regard  for  fiscal  responsibility,  FBA  is  convinced 
that  ACUS  provides  a  unique,  continuing  opportunity  to  obtain 
improvement  m  governmental  process,  practice  and  procedure  at  a 
minimal  price  tag.  Hopefully,  the  obvious  will  prevail,  and 
Congress  will  renew  the  ACUS  authorization  in  order  to  permit  it 
to  continue  to  perform  its  important  function. 

MHM 
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Resolution  89-  1 

RESOLUTION  IN  SUPPORT  OF 

REAUTHORIZATION  OF  THE 

ADMINISTRATIVE  CONFERENCE  OF  THE  UNTHED  STATES 

WHEREAS  the  Federal  Bar  Association  is  a  15,000  member  professional  association 
whose  members  sre  employed  in  every  agency  and  military  department  of  the  federal 
government,  hundreds  of  the  nation's  most  prestigious  law  firms,  corporations,  trade 
associations  and  law  schools,  and  in  the  courts; 

WHEREAS  the  Federal  Bar  Association  is  dedicated  to  the  promotion  of  the  sound 
administration  of  justice  in  the  federal  sector; 

WHEREAS  the  Administrative  Conference  of  the  United  States  has  performed 
enormously  important  work  to  study,  reform  and  improve  the  operations  of  the  federal 
government  and  protect  the  public  interest  by  bringing  together  members  of  the  public  and 
private  sectors  to  analyze  the  efficiency  and  fairness  of  the  administrative  process; 

WHEREAS  the  Administrative  Conference  has  been  highly  effective  in  persuading 
federal  agencies  and  departments,  the  President,  the  Congress  aiid  the  courts  to  adopt 
improvements  in  their  processes  to  enhance  the  equitable  consideration  of  public  and  private 
interests; 

WHEREAS  the  Administrative  Conference  has  served,  in  the  words  of  the  late  Judge 
Carl  McGowan,  as  the  "Guardian  of  the  Regulatory  Process;* 

AND  WHEREAS  no  other  public  or  private  agency  can  perform  the  work  now 
undertaken  by  the  Conference: 

NOW.  THEREFORE,  the  Federal  Bar  Association  strongly  urges  the  Congress  to 
reauthorize  the  Administrative  Conference  at  a  budget  level  sufficient  to  permit  it  to 
perform  and  expand  its  role  as  the  government's  preeminent  institutional  advocate  of  reform 
of  the  federal  administrative  process. 

The  President  is  authorized  to  communicate  this  resolution  and  report  to  the  President  of 
the  United  States  and  appropriate  members  of  Congress. 

Approved    at    Hatloaal    Council    Meeting   on   March    18,1989        Proponent:    A<lMinistrative    Law   Sec 
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